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| NTRODUCTI ON

Over the two nonths taken up by this trial this Court heard
fromartists, witers, sociologists, anthropol ogists,
psychol ogi sts, teachers, book distributors, nagazi ne publishers,
booksel l ers, librarians, custons officers, police officers, and
ordinary citizens, many of whomtestified nost el oquently. The
subject of their discourse is a matter at the core of our
fundanment al denocratic val ues the right to speak and read and
wite freely. Their testinony illum nated and explored the
historic tension between that right and state censorship. The
Court's function, though, is not to attenpt to resol ve that
tensi on as a phil osopher or political scientist mght, not to
deci de whet her censorship by the state is a good thing or bad.
Rat her, the Court nust determ ne the |egal and factual issues
presented by the parties to this action, which questions the
constitutional validity of the custons |egislation by which
Parliament prohibits the inportation of obscene material into

Canada.

The plaintiffs chall enge code 9956(a) of Schedule VII and s.
114 of the Custons Tariff, S.C 1987, c. 41 (3rd Suppl enent), and
ss. 58 and 71 of the Customs Act, S.C. 1986 c. 1 (2nd
Suppl ement). They say these provisions infringe rights and

freedons guaranteed by ss. 2(b) and 15(1) of the Canadian Charter
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of R ghts and Freedons, which provide:

2. Everyone has the followi ng fundanmental freedons:

(b) freedom of thought bel i ef, opinion and
expressi on

15. (1) Every individual is equal before and under the
| aw and has the right to the equal protection and equal
benefit of the |law wi thout discrimnation and, in
particular, w thout discrimnation based on race,
national or ethnic origin, colour, religion, sex, age
or nmental or physical disability.

The defendants concede that the challenged | egislation
infringes s. 2(b), deny that it infringes s. 15(1), and contend
that, in any event, it is a reasonable Iimt on expression and
equality and is saved by s. 1, which provides:

1. The Canadian Charter of Rights and Freedons

guarantees the rights and freedons set out in it

subj ect only to such reasonable limts prescribed by

| aw as can be denonstrably justified in a free and
denocratic society.

1. THE PARTIES AND THEI R POSI TI ONS

A. The plaintiffs

The plaintiff Little Sisters Book and Art Enporium

(hereafter referred to as "Little Sisters") is described in the
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statenment of claimas a provincial corporation whose principal
business is the sale of books and magazi nes, nost of which are
witten by and for honpsexual nmen and wonen. It is also alleged
that Little Sisters operates a mail order business for custonmers
across Canada; that it inports nost of the books and nmagazines it
sells frompublishers in the United States; that since about 1985
"hundr eds"” of books and magazi nes purchased by Little Sisters for
inmportation into Canada have been "seized, detained, prohibited
and/ or destroyed" by custons officials purporting to act pursuant
to the inpugned |egislation; and that nost of those books and

sonme of the nmagazines are conprised solely of witten text.

No attenpt was nade to prove the | egal existence of Little
Sisters and, although all parties proceeded as if that were an
undi sputed fact, it is a material fact for want of proof of which
the claimof Little Sisters nust fail. Accordingly, pursuant to
Rule 40(7) of the Rules of Court, | direct that Little Sisters
may file the appropriate certification by the Registrar of
Conpani es of its incorporation and good standing in accordance

with the provisions of the Conmpany Act, R S.B.C 1979, c. 59.

The plaintiffs Janes Eaton Deva and Guy Allen Bruce Snythe
are described in the statenent of claimas honobsexuals and as the

directors and controlling shareholders of Little Sisters.
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The plaintiff British Colunmbia G vil Liberties Association
is said to be a provincially incorporated soci ety whose objects
i nclude "the pronotion, defence, sustainnent and extension of
civil liberties and human rights.” It is said that the
Associ ation "has denonstrated a | ongstandi ng, genuine and
continuing concern for the rights of disadvantaged groups or
i ndi vidual s in Canada and has |i kew se opposed censorship of
al | egedly obscene books and magazines.” No evidence was led to
establish these allegations but, although they are denied in the
statement of defence, they were not nentioned, |et alone
di sputed, during argunent. As before, | will direct that the
Associ ation may file the relevant certification by the Registrar
of Conpani es pursuant to the provisions of the Society Act,

RS B.C 1979, c. 390. | wll take judicial notice of the

al | egations concerning the Association's "objects and concerns".

The plaintiffs plead that the inpugned |egislation creates a
"system of prior restraint” that has the purpose and the effect
of "preventing, deterring, and/or unduly delaying the inportation
of , and/or of causing the destruction of, material which is not

' obscene and thereby infringes the freedom of thought, belief,
opi nion and expression guaranteed by s. 2(b) of the Charter. As
well, they claimthat the |egislative provisions have been
applied to Little Sisters' books and magazi nes in a manner that

di scrim nates against the authors and readers of the material,
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including the plaintiffs Deva and Snythe, on the basis of their
honmosexual ity. This discrimnation is said to contravene s. 15

of the Charter.

The plaintiffs have named the M nister of Justice and the
Attorney Ceneral of Canada as defendants, purportedly in reliance
on the provisions of the Departnment of Justice Act, R S.C 1985,
c. J-2 that inpose upon the Mnister of Justice the duty to see
that the adm nistration of public affairs is in accordance with
the law, and upon the Attorney Ceneral of Canada the duty to
regul ate and conduct all litigation for or against the Crown in
respect of subjects within the federal jurisdiction. Counsel
appeared for these parties and raised no objection to their
joinder so | wll consider themproperly joined. |In any event,
it appears that the Attorney General of Canada is a proper party
by reason of s. 8(7) of the Constitutional Question Act, R S.B.C.
1979, c. 63.

The ot her defendant naned, the Mnister of National Revenue,
is alleged to be responsible for the adm nistration of the
custons |l egislation. The statenment of defence denies this
al l egation but no nention was made of this issue by any party at
the trial. Section 2 of the Custons Act defines "M nister"” as
the Mnister of National Revenue, so it is clear that Custons is

within the jurisdiction of that office.
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| will refer to the three naned defendants collectively as

"the federal Crown" in these reasons.

B. The federal Crown

The federal Crown's statenment of defence traverses the
statenent of claim as it states that it denies everything not
specifically admtted but admts nothing. In the alternative, it

pl eads t hree defences:

1. That the plaintiffs are precluded from chall engi ng the
application of the custons legislation to Little
Sisters' inportations because Little Sisters did not

exhaust its renedi es under the |egislation;

2. That the inpugned | egislation infringes neither s. 2(b)

nor s. 15 of the Charter; and

3. That if the inpugned |egislation infringes either s.

2(b) or s. 15 of the Charter, it is saved by s. 1

As al ready noted, the federal Crown admitted at trial that the

i mpugned | egi sl ati on contravenes s. 2(b) of the Charter.
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C. The provincial Crown

The Attorney CGeneral of British Colunbia (referred to
hereafter as "the provincial Crown") received notice of the
constitutional challenge as required by the Constitutional
Question Act, RS . B.C. 1979, c. 63 and is a party to the action
by virtue of his appearance and the operation of that statute.
The provincial Crown delivered no pleadings and did not |ead any
oral testinony, although it did tender witten evidence of
| egi slative facts. The provincial Crown supported the federal
Crown on the basis that the plaintiffs' subm ssions have
constitutional inplications for the control, under provincial
| egi sl ation, of extreme pornography in filmand video, viz., the

Mbtion Picture Act, S.B.C. 1986, c. 17.

I11. THE REMEDI ES CLAI MED

The plaintiffs invoke s. 52(1) of the Constitution Act,
1982, which provides:

52. (1) The Constitution of Canada is the suprene |aw
of Canada, and any law that is inconsistent with the
provi sions of the Constitution is, to the extent of the
I nconsi stency, of no force or effect.

and s. 24 of the Charter, which provides:
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24. (1) Anyone whose rights or freedons, as guaranteed
by this Charter, have been infringed or denied may
apply to a court of conpetent jurisdiction to obtain
such renedy as the court considers appropriate and j ust
in the circunstances.

The Charter is part of the Constitution by virtue of s. 52(2)(b)
of the Constitution Act, 1982.

Specifically, the plaintiffs seek declarations pursuant to

52(1) of the Constitution Act, 1982, that code 9956(a) of

Schedule VI1 and s. 114 of the Custons Tariff, S.C. 1987, c. 41
(3rd Supplenent), and ss. 58 and 71 of the Custonms Act, S.C
1986, c. 1 (2nd Suppl enent):

1. are of no force or effect at all; or, alternatively

2. are of no force or effect to the extent that they are
construed and applied to detain, seize, or prohibit the
i mportation of books and printed paper into Canada on
the ground that the witten text is obscene within the
meani ng of s. 163(8) of the Crimnal Code; and, in

addition or alternatively,

3. are of no force or effect to the extent that they are
construed or applied to detain, seize, or prohibit the

i nportation of books, printed paper, draw ngs,

1996 CanLll 3465 (BC SC)



16

18

- 10 -

pai ntings, prints, photographs or representations of
any ki nd produced for honpsexual audi ences that are

al l eged to be obscene.

In addition, or alternatively, the plaintiffs seek a
decl aration pursuant to s. 24(1) of the Charter, that the
i mpugned provisions "have at all naterial tines been construed
and applied in a manner that is contrary to s. 2(b) and/or s. 15

of the Charter and that is not justified pursuant to s. 1".

V. THE LEGQ SLATI VE SCHEME

The | egi sl ative schenme governing the novenent of goods into
Canada fromoutside its borders is found in the Custons Act and
the Custons Tariff. The relevant provisions of the schene can be

summari zed as foll ows.

Section 12 of the Custons Act inposes an obligation to
report inported goods to the nearest custons office. The node of
i nportation determnes who is charged with the obligation.
First, every person entering Canada has a duty to report goods in
his or her actual possession. Second, goods inported by courier
or by mail nust be reported by the person who exported themto
Canada. Third, any other goods arriving in Canada on a

conveyance nust be reported by the person in charge of the
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conveyance. Finally, goods arriving in any other manner nust be

reported by the person on whose behal f they are inported.

The person reporting the goods is obligated to accurately
conpl ete prescribed forns setting out the place and date of
purchase, the nane of the vendor, and a detail ed description of
t he quantity and val ue of each kind of good inported. This is
known as "accounting for" the goods. Goods accounted for are
then "classified", by reference to the Custons Tariff, to
determne their adm ssibility into Canada and the custons duty

payabl e. (Goods subject to custonms duty are charged with that

duty until it is paid, and the inporter and the owner are jointly

liable for paynent.

While the legislative schene is essentially a regul atory
one, by s. 160, the wlful evasion of conpliance or paynent of
duties and the possession of and dealing with goods inported in
contravention of the Custons Act are made crimnal offences,
subjecting the offender to inprisonnment for up to five years and

a maxi nrum fi ne of $25, 000.

The burden of proof of conpliance in respect of any
proceedi ngs under the Custons Act, except for crimnal

proceedi ngs, is placed on the inporter by s. 152(3).
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This self-reporting systemis policed by custons officers,
who are defined by s. 2 of the Act as including "any person
enpl oyed in the adm nistration or enforcenent” of the Custons Act

and any nenber of the Royal Canadi an Mounted Police.

Section 114 of the Custons Tariff prohibits the inportation
of "any goods enunerated or referred to in Schedule VII" of that
statute. Schedule VIl lists classes of prohibited goods and
assigns each class a code nunber. There are nore than 14, 000
such codes. Code 9956 deals with obscene, hateful, treasonabl e,
and seditious goods. For present purposes, we are concerned only
wi th goods referred to in code 9956(a) of the Schedule. It
prohibits the inportation of goods described as:

Books, printed paper, draw ngs, paintings, prints,

phot ographs or representations of any kind that

(a) are deened to be obscene under subsection 163(8)
of the Crim nal Code.

Subsection 163(8) of the Crimnal Code, RS.C. 1985 c. C 46
provi des:
163. (8) For the purposes of this Act, any publication
a dom nant characteristic of which is the undue
exploitation of sex, or of sex and any one or nore of
the foll owi ng subjects, nanely, crine, horror, cruelty
and viol ence, shall be deenmed to be obscene.

Section 99 of the Custons Act authorizes custons officers to

exam ne inported goods and nail and to open packages that they
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reasonably suspect may contain goods referred to in the Custons
Tariff. This provision is supplenmented by s. 42 of the Canada
Post Corporation Act, S.C 1993, c. C 10, which requires that any
mai | arriving fromoutside Canada "that contains or is suspected
to contain" anything prohibited under the Custons Act be
submtted to a custons officer. There is an exception in s.

99(2) of the Custons Act for mail weighing thirty granms or |ess;
such nail may not be opened without the consent of the person to

whomit is addressed.

Section 58 of the Custons Act, which authorizes custons
officers to determine the tariff classification of inported
goods, is subject to constitutional challenge in this case. It
is pursuant to this section that custons officers determnm ne
whet her goods are prohibited by s. 114 and code 9956(a) of the
Custons Tariff. So far as it is relevant, section 58 reads as

foll ows:

58.(1) An officer may determine the tariff

classification . . . of inported goods at any tine
before or within thirty days after they are accounted
for

(5) Where an officer does not nmake a determ nation
: under subsection (1) in respect of goods, a
determ nation of the tariff classification . . . of the
goods shall, for the purposes of sections 60, 61 and
63, be deened to have been nmade thirty days after the
time the goods were accounted for . . . in accordance
with any representations nade at that tinme in respect
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of the tariff classification . . . by the person
accounting for the goods.

(6) A determnation of tariff classification
is not subject to review or to be restrained,
prohi bited, renoved, set aside or otherw se dealt with

except to the extent and in the manner provided by
sections 60 to 65.

26 Section 101 of the Custons Act permts custons officers to
detain goods until they are satisfied that the goods have been
dealt with in accordance with the custons |egislation and ot her

| egi sl ati on adm ni stered by Canada Custons.

27 Section 59 permts any officer designated by the Mnister,
or any officer within a class of officers so designated, to re-
determine tariff classifications under, inter alia, s. 60. This
del egati on has been nmade to a class of officers known as Tariff

and Val ues Adm ni strators.

28 Section 60 affords the inporter the right to have the

cl assification of prohibited goods re-determ ned as foll ows:

60. (1) The inporter . . . may .
(a) wthin ninety days, or

(b) where the Mnister deens it
advi sable, wthin tw years

after the time the determnation . . . was made in
respect of the goods under section 58, request a re-
determ nation of the tariff classification . .
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(2) A request under this section shall be nmade to a
designated officer in the prescribed manner and in the
prescribed form containing the prescribed information

(3) On receipt of a request under this section, a
designated officer shall, with all due dispatch, re-
determine the tariff classification . . . and give
notice of his decision to the person who nmade the
request .

29 Section 63 grants a right to a further re-determ nati on by

t he Deputy M nister of National Revenue for Custons and Exci se:

63. (1) Any person nay,

(a) wthin ninety days after the tine
he was given notice of a decision
under section 60 . . . , or

(b) where the Mnister deens it
advi sable, within tw years after
the tine a determnation . . . was
made under section 58,

request a further re-determnation of the tariff
classification . . . re-determned . . . under section
60 .

(2) A request under this section shall be nade to the
Deputy Mnister in the prescribed manner and in the
prescri bed form containing the prescribed information.

(3) On receipt of a request under this section, the
Deputy M nister shall, with all due dispatch, re-

determne the tariff classification . . . and give
notice of his decision to the person who nmade the
request .
30 The Deputy Mnister is authorized by s. 64 to re-determ ne

the tariff classification of goods on his own initiative in

certain circunstances:
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64. The Deputy Mnister may re-determne the tariff
classification . . . of inported goods

(a)

(c)

(d)

(e)

within two years after the tinme a
determnation . . . was nmade under section
58, where the Mnister deens it advi sabl e,

at any time, where the person who accounted
for the goods . has failed to conply with
any of the provisions of this Act or the
regul ations or has commtted an of fence under
this Act in respect of the goods,

at any time, where the re-determ nation
woul d give effect to a decision of the
Canadi an I nternational Trade Tribunal the
Federal Court or the Suprene Court of Canada
made in respect of the goods, and

at any time, where the re-determ nation
woul d give effect in respect of the goods in
this paragraph referred to as the "subsequent
goods", to a decision of the Canadi an

I nternational Trade Tribunal, the Federal
Court or the Suprene Court of Canada . . . |,
made in respect of

(i) other Iike goods of the sane
i nporter or owner inported on or
prior to the date of inportation of
t he subsequent goods, where the
decision relates to the tariff
classification of those other
goods,

and, where the Deputy M nister nmakes a re-determ nation

forthwith give notice of that decision to the person

under this section, the Deputy Mnister shal

who accounted for the goods . . . , the inporter of the

goods or the person who was the owner of the goods at

the tinme of rel ease.

Section 2(3) authorizes the Deputy Mnister to delegate his

power s,

duties and functions under the Act to any person.

Those
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relating to re-determ nations under s. 63 of tariff
cl assifications have been delegated to the Director-Ceneral of
Tariffs, Prograns Branch, an official in the Mnistry of National

Revenue.

Section 67 grants a right of appeal fromthe Deputy
Mnister's re-determ nation to the Canadi an International Trade
Tribunal, which nmust hold a hearing and may then make "such
order, finding or declaration as the nature of the matter may
require". Section 71, which also faces constitutional challenge
in this case, substitutes the superior court of the rel evant
province or territory for the Canadian International Trade
Tri bunal where the goods in question have been prohibited
pursuant to, inter alia, code 9956. The section reads as
fol |l ows:

71. (1) Were the rel ease of goods has been refused on
the ground that the goods have been determ ned to be
prohi bi ted goods as described in code 9956 . . . of
Schedule VIl to the Custons Tariff, re-determ nation
may be requested under sections 60 and 63 or made under
section 64 and appeals may be taken under sections 67
and 68 in respect of the determ nation, subject to the
foll ow ng nodifications . :

It then goes on to prescribe the necessary anmendnents to ss.

64(d), 64(e), 67, and 68 to effect the substitution of the

appropriate court for the Canadian International Trade Tribunal.
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Section 67, as anended, grants a right of appeal in these

terns:

pr ovi

67.(1) A person who deens hinself aggrieved by a

deci sion of the Deputy M nister nmade pursuant to
section 63 or 64 may appeal fromthe decision to the

[ superior court of the province or territory] by filing
a notice of appeal in witing with the Deputy M nister
and the [clerk of the court] within ninety days after
the tinme notice of the decision was given.

(2) Before making a decision under this section, the
[court] shall provide for a hearing and shall publish a
notice thereof in the Canada Gazette at |east twenty-
one days prior to the day of the hearing, and any
person who, on or before the day of the hearing, enters
an appearance with the [clerk of the court] may be
heard on the appeal .

(3) On an appeal under subsection (1), the [court]
may meke such order, finding or declaration as the
nature of the matter may require, and an order, finding
or declaration made under this section is not subject
to review or to be restrai ned, prohibited, renpoved, set
aside or otherwi se dealt with except to the extent and
in the manner provided by section 68.

Finally, a right of appeal fromthe superior court of the

nce or territory to the Federal Court is granted by s. 68:

68. (1) Any of the parties to an appeal under section
67, nanely,

(a) the person who appeal ed,

(b) the Deputy Mnister, or

(c) any person who entered an
appearance i n accordance with
subsection 67(2),

may, wWith |leave of a judge of the Federal Court, within
ninety days after the date a decision is made under
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section 67, appeal therefromto that Court on any
guestion of | aw

(2) The Federal Court may di spose of an appeal by
maki ng such order or finding as the nature of the

matter may require or by referring the matter back to
the [court] for re-hearing.

The rights of re-determ nation and appeal provided in the

| egislation are the sole renedies available to inporters. Any

recourse to the courts other than as provided is precluded by ss.

58(6), 62(3), and 65(3). As well, by virtue of s. 67(3) a
deci sion of the court nmade after an appeal pursuant to s. 67 may

not be assail ed except by resort to s. 68.

An i nporter whose goods are prohibited entry nmay arrange to
export the goods or to abandon themto the CGtowmn. In the latter
case, s. 142 permts the Mnister to export, dispose of, or sel
the goods and s. 36 nmakes the inporter |iable for reasonable

expenses incurred by the Crown, except if the goods are sold.

V. THE CUSTOMS BUREAUCRACY

Sections 58, 60, 63, and 64 of the Custons Act provide bare
del egati ons of discretionary decision-naking powers. To

determ ne by whom and how t hose powers are exercised, it is
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necessary to exam ne the custons bureaucracy and its

adm ni strative procedures.

Canada Custons headquarters is located in Otawa. The
country is divided into custons regions in which are | ocated
regi onal custons offices and the various "ports of entry", that
is, seaports, airports, custons warehouses, post offices, and
border-crossing stations. The bureaucratic structure is like a
pyram d, with the Deputy Mnister of National Revenue for Custons
and Excise at the apex. Below that officer are various |evels or

cl asses of officers.

There are approxi mately 10,000 enpl oyees in the custons
system of which about 4,000 are uniformed Custons |nspectors
stationed at the ports of entry. It is their duty to detect
unreported, m sdescribed, and prohibited goods. As well, they
nmoni tor conpliance with seventy-eight federal statutes
adm ni stered by Canada Custons, including the Custons Act and the
Custons Tariff, dealing with subjects as diverse as atomc
energy, agricultural products, pests, narcotics, and food and

drugs, to nane a few

Applicants for the position of Customs |nspector nust have
post -secondary training or a technical school diplonma in courses

| eading to police, security, or custonms work. Until recently,
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hi gh school graduation was the educational prerequisite for the
position and many of the Custons |Inspectors presently enpl oyed
have no further formal education. Al new inspectors undergo a
si xt een-week training session at the Custons and Exci se Col | ege
in R gaud, Quebec, during which they spend only a few hours on
the interpretation and application of code 9956. They nust
successfully conplete an exam nation at the end of this training
and are then assigned to ports of entry where they receive

informal, "on-the-job" training from nore-experienced officers.

Enpl oyees one | evel above inspectors are known as Conmmodity
Specialists. These officers, who are nore specialized than
Custons | nspectors and deal with particular goods or classes of
goods, work in the regional offices and are chosen from
applicants fromthe ranks of Custons Inspectors. Al Commodity

Specialists receive a three-week period of general, classroom

training at the Custons and Exci se Coll ege, and those assigned to

deal with code 9956 al so attend at Headquarters in Otawa for
approximately three days to two weeks of further instruction by
menbers of what is known as the Prohibited Inportations

Directorate. | will describe that group nonentarily.

The cl assification powers conferred by s. 58 of the Custons
Act are exercised by Custons |nspectors and Conmodity

Speci al i st s.
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The third | evel of officials, who also work in the regional
of fices, are known as Tariff and Values Adm nistrators. Their
functions include the exercise of the powers delegated to themto
deal with re-determnations of tariff classifications pursuant to
s. 60. Tariff and Values Adm nistrators are chosen by
conpetition. Mst applicants are Commodity Specialists. Those
chosen receive further training at the College and, if assigned
to code 9956 duties, attend at the Prohibited Inportations
Directorate for up to two weeks for additional guidance and

instruction in regard to its interpretation and application.

The responsibilities of Compdity Specialists and Tariff and
Val ues Adm ni strators include providing assistance and advi ce on

classification decisions to those officers ranking bel ow them

In areas of very high volunes of inportations, |like the
Toronto Region, individual Tariff and Val ues Adm ni strators and
Commodity Specialists are sonetines assigned full-tinme to code
9956 responsibilities. In Fort Erie, for exanple, the volunme of
goods potentially subject to classification under code 9956 is so
hi gh that a procedure has been inplenented for handling themthat
i ncl udes the Custons | nspectors detaining goods suspected of
vi ol ati ng code 9956 and forwarding themto particular Commodity
Specialists for exam nation and classification. In |ess busy
areas, these duties are carried out by officers as part of their

routi ne.
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It is the responsibility of Regional Managers to assign
Commodity Specialists and Tariff and Val ues Adm nistrators to
deal with code 9956 duties. As Custons enpl oyees generally
consider this work to be undesirable, not all officers
participate in it and those assigned to it are regularly noved
fromthese duties into other areas, generally after three to six

nmont hs.

The Prohibited Inportations Directorate is | ocated at
headquarters in Gtawa. It has responsibility for review ng
materi al s and maki ng recomendati ons on requests for re-
determ nation under s. 63, review ng requests by inporters and
publ i shers for advance opinions with respect to contenpl ated
i nportations, and providing gui dance and advice to the officers

in the regional offices and ports of entry with respect to the

interpretation and application of code 9956. It al so advises the

Deputy M nister when requested on |l egal and policy matters.

The Directorate presently consists of twelve persons, of

whom seven are directly involved in the re-determ nati on process.

These officers are known as Tariff Admnistrators. On conmencing

their duties, they receive informal training for several days

fromnore- senior officers in the Directorate.

The Tariff Adm nistrators are supervised by a Manager who,

inturn, reports to the Director of the Directorate. The
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Directorate is one of ten directorates responsible to the
Director-CGeneral of Tariffs, Prograns Branch, to whomthe re-
determ nation responsibilities of the Deputy M nister have been
del egated. The Director-General reports to the Assistant Deputy
M ni ster of National Revenue, Prograns Branch, who reports to the

Deputy M nister of National Revenue for Custons and Exci se.
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VI. THE CUSTOMS PROCEDURES

The exam nation of all goods and mail presented at ports of
entry would be a practical inpossibility. There are
approximately 240 ports of entry in Canada, and in the fiscal
year 1993-1994, for exanple, alnost 230,000 shipnents, nmade up of
about 330, 000, 000 goods, were inported through them Custons
officials estimate that there are approximately 10.5 mllion
entry transactions each year and that between 20,000 and 40, 000
items of mail enter the Custons Mail Center daily in Vancouver

al one.

Custons tries to exam ne approximately 8% of the goods
inmported. As Customs is predom nantly concerned with ensuring
conpliance with the law and with detecting contraband, goods that
are unlikely to contravene applicable |egislation are exam ned
| ess frequently. An exanple of such goods is books, which are
not subject to custons duty and which ordinarily do not fal

within Schedule VII of the Custons Tariff.

The procedures to be followed by custons officers in
cl assifying goods pursuant to their statutorily del egated powers
are set out in a departnental nmenorandum entitled "Procedures For

the Adm nistration of Tariff Code 9956", known as Menorandum R9-
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1-1. This is an internal directive for Custons enployees and is

not made publicly avail able.

There is no systematic pattern of exam nation. Custons
of ficers obtain guidance for identifying possibly-prohibited
goods froms. 1 of Menorandum R9-1-1, which says:

1. Upon presentation of appropriate docunentati on,

Custons O ficers nmust determ ne whether or not the

goods may be cl assified under tariff code 9956. As a

guide, the following information will be consi dered:

(a) invoice description of the goods and any
docunent ati on avail abl e whi ch descri bes the

i nportation;

(b) information obtained fromthe inporter,
especially concerning any previous determ nation
whi ch t he goods may have had;

(c) inporters and exporters known to deal in
por nogr aphi ¢ goods;

(d) geographic origin and production conpany of
t he goods (i.e., known sources of pornography);

(e) intelligence information and
(f) other information known about the goods, for

exanpl e, information obtained through the news
medi a or any ot her source.

Thus, officers often detain goods on suspicions aroused by
the title of the material. COccasionally, as suggested in s.
1(c), particular inporters or foreign exporters will be formally
identified, either locally or nationally, for heightened
i nspection. Little Sisters has been so identified at the

Vancouver Miil Center, where virtually all inported mail
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addressed to Little Sisters is examned. Simlarly, al
shipnents by Inland Distributors Ltd., an Anmerican book-
distributor, are routinely exam ned at the Fort Erie port of

entry.

An of ficer who suspects goods may be within code 9956 and
who detains themfor further inspection nust conplete Part A,
entitled "Notice of Detention", of a custons form known as Form
K27 and send or deliver it to the inporter. The Form K27 has
spaces for the date, identification of the Point of Entry, and
two "Control" nunbers, described respectively as "Regional

Control No." and "Point of Entry Control No.". It then says:

The foll ow ng goods have been detained for a
determnation of tariff classification. Once a
determ nation has been made, you wll be notified in
witing.

There follows a space in which the officer wites a description

of the goods detained, identifying themby their titles.

VWhen the officer has classified the material, he or she nust

conplete and send to the inporter Part B of Form K27, entitled

"Notice of Determnation". The first part of the formlists the

goods prohibited pursuant to s. 114 and code 9956 of Schedule VII

of the Custons Tariff, advises that the exam nati on was done

pursuant to s. 58 of the Custons Act, and refers the inporter to
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t he back of the formfor "Your rights respecting this

determ nation”. Below that reference are two areas entitled
"Section 1" and "Section 2". Section 1 is a series of boxes to
be checked by the officer to indicate the type of materi al

i nvol ved, for exanple, "book", "magazine", "photograph", etc.
Section 2 is another series of boxes to be checked by the officer
to specify the ground for prohibition. There are eight boxes,
entitled "Sex Wth Violence", "Child Sex", "lncest",
"Bestiality", "Necrophilia", "Hate Propaganda", "Anal
Penetration", and "Qther". The box marked "Anal Penetration” is
no | onger applicable, for reasons | wll conme to. The box
"Qther" is followed by a short line on which the officer may

wite one or two words to describe the ground for prohibition.

The back of the form K27 advises the recipient of the right
to dispute the determ nation pursuant to s. 60 of the Custons Act
by filing a Form B2 (Request for Review, Redeterm nation or Re-
appraisal) at a Custons office within ninety days of the date of
the determnation. It goes on to set out available options if
the inmporter does not wish to dispute the determ nation, and
describes the incidents of exporting the goods and abandoni ng

themto the Crown.

Section 3 of Menorandum R9-1-1 instructs officers howto

conplete and what to do with Part A of the Form K27. It states
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that the regional office is to "assign a separate running control
nunber for each K27 formt in the box provided for that purpose,
and that the port of entry is to assign its own "separate running
control nunber" in the box provided. That is significant,
because the Form B2 requires the dissatisfied inporter to
conplete a box identified as "Cassification No." but has no
provi sion corresponding to the "Control" nunbers on the Form K27.
That woul d pose no problens for an experienced custons broker,

but it caused nmuch confusion with respect to Little Sisters'
attenpts at re-determ nations. Indeed, even senior Custons
officers called to testify were unable to explain how the Form B2
was to be conpleted. In fact, instructions for filling up Form
B2 are contained in another internal directive, Menorandum D11-6-
1, but this nenobrandumis provided to inporters only if they ask

for it.

Sonetinmes, the classifying officer will wish to consult with
ot her custons officers. Section 9 of Menorandum R9-1-1 advi ses
t hat custons officers may consult with Commodity Specialists and
Tariff and Val ues Admi nistrators who may, in difficult cases,
seek assistance fromthe Prohibited Inportations Directorate.
However, the classification decision nust be made by an officer

designated to exercise the powers granted by s. 58.

This consultation procedure gives rise to the possibility

that an officer consulted by an officer of |ower rank on a
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cl assification decision may be assigned to handle the re-
determ nation of that very decision. Wile Custons has an
unwitten policy that this should not occur, instances were

identified where it did occur.

The officer responsible for classification nust refer
certain goods to Headquarters for review. The procedure in this
regard is laid dowmn in s. 11:

11. The follow ng goods nust be referred to

Headquarters:

(a) any goods which are being inported ostensibly
for an educational, scientific, nmedical or

artistic purpose but which nmay contain materi al
classifiable under tariff code 9956;

(d) any goods to which the application of the
departnental guidelines in Menorandum D9-1-1 is
not cl ear.

The reason for s. 11(a) is that Custons does not consider
of ficers ranking below the Prohibited Inportations Directorate to
be expert in evaluating such purposes, an eval uation that nust be
undertaken in determ ning whether any work i s obscene.
Curiously, no guidance is offered to | ower ranking officers as to
how to recognize the material referred to in s. 11(a) so that

they may cull it and refer it.
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Section 12 directs what nust be done when a re-determnation
is requested pursuant to s. 63. It provides for the secure
delivery of the goods in question to the Prohibited Inportations
Directorate in sufficient tine to enable a re-determ nation to be
conpleted within four weeks of the initial inportation. Wile
there is no reference to it in Menorandum DO-1-1, when a request
is made pursuant to s. 63, Tariff and Values Adm nistrators are
asked to record their reasons for prohibition under s. 60 and to
forward their reasons and a recommendation to the Prohibited
| mportations Directorate. The quality of these reports varies.
Section 13 advises that the Prohibited Inportations Directorate
wi || endeavour to conplete the re-determination within two weeks

of receiving the goods.

The review for re-determ nati on purposes under s. 63 is
actually done by Tariff Admnistrators in the Prohibited
| mportations Directorate. They prepare a witten reconmendati on
for the Manager, who reviews it and in turn sends it and his own
recommendation to the Director. The Director reviews this
material and sends it to the Director-General for his signature
and formal decision. The Manager, Director, and D rector-General

do not often participate in or add anything to the process.

If the inporter chooses to submt extrinsic material on the

re-determnation, such as expert opinion, the Tariff
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Administrators will consider it. However, such evidence is not

routinely invited and oral evidence is never permtted.

There are special procedures set out in ss. 17 to 22 with
respect to mail. |If suspected nmail weighs less than thirty grans
a letter must be sent to the addressee requesting consent to open
and examne it. Ml exam ned and found adm ssible is returned
to Canada Post Corporation for delivery. |If mail is classified
as prohibited, a FormK27 with Parts A and B conpl eted nust be
mail ed to the consignee. Section 21 contains the follow ng

advi ce:

It is to be noted that an appreciable vol une of

prohi bited matter is being sent by mail by foreign
publ i shers and distributors of obscene material who
regularly send illustrated advertising matter of their
products by this neans, and in many cases, unsolicited.

Sections 24 to 28 prescribe procedures with respect to
destruction of goods, s. 29 with respect to "nedia inquiries",
and s. 30 with respect to inporters' access to prohibited goods.

Wth respect to the latter, s. 30 says:

30. Requests by inporters and/or their lawers to
revi ew prohibited goods which are the subject of an
appeal, should be considered on a case-by-case basis.
Such requests are to be considered during both |evels
of the departnental appeal process, but only where
operational equi pment and resources nake it feasible.
Custonms Officers are instructed not to enter into

di scussi ons or debates on the nerits of the case during
the viewwng. To mnimze the requests for access to
prohi bi ted goods, inporters should be provided with a
reference to the specific section of the guidelines
whi ch has resulted in the goods being prohibited under
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this tariff itemat the tine of the notice of

determ nation or redeterm nation
Thus, inporters have no guarantee that they may see, and in fact
are di scouraged from seeing, the prohibited material for purposes

of preparing a subm ssion on a request for re-determ nation

I n reaching classification decisions, custons officers are
gui ded by Custonms Menorandum D9-1-1, entitled "Interpretative
Policy and Procedures for the Adm nistration of Tariff Code
9956". This docunment was first published in 1985 and was
prepared with the assistance of |egal advice fromthe Departnent
of Justice as to the neaning and application of the obscenity
test. It is revised periodically to reflect changes in
| egi slation and jurisprudence. Unlike Menorandum R9-1-1, a copy
of Menorandum D9-1-1 will be given to any menber of the public,

but only on request.

The present edition was published on Septenber 29, 1994, a
few days before this trial commenced, and differs fromits
predecessor. Prior to the revision, custons officers were
directed by Menorandum D9-1-1 to prohibit, as obscene, materi al
t hat depicted or described anal penetration. The preanble to the
revi sed Menorandum states that material depicting or describing
anal penetration is no |onger to be considered obscene solely for
t hat reason because "departnental policy” had been revised "as a

result of evolving jurisprudence".

1996 CanLll 3465 (BC SC)



68

69

- 34 -

Menmor andum DO- 1-1 begins by stating:

Thi s menorandum out | i nes and expl ai ns the
interpretation of tariff code 9956 of Schedule VII to
the Custons Tariff and provi des procedures to be
followed in this regard.

The Menorandum goes on to reproduce code 9956 and then, under the
title "Guidelines and CGeneral Information", sets out detailed

procedures to be followed in the classification process.

The Menorandum offers this guidance to custons officers with

respect to code 9956(a):

5. Goods which are deened to be obscene under the
Crimnal Code are those of [sic], a dom nant
characteristic of which, is the undue exploitation of
sex, or of sex and any one or nore of the follow ng
subj ects, nanely, crinme, horror, cruelty and viol ence.

6. The follow ng goods, in so far as they are deened
to be obscene . . . within the neanings of the terns
set forth above, are to be classified under tariff code
9956 and their inportation into Canada prohibited:

(a) goods which depict or describe sexual acts
t hat appear to degrade or dehumani ze any of the
participants, including:

(1) depictions or descriptions of sex with

vi ol ence, subm ssion, coercion, ridicule,
degradation, exploitation or humliation of
any human bei ng, whether sexually explicit or
not, and which appear to condone or otherw se
endorse such behavi our for the purposes of
sexual stinulation or pleasure;

(2) depictions or descriptions of sexual
assault (previously, rape). Any goods that
depict or describe a sexual activity between
mal e/ femal e, mal e/ male or femal e/ femal e which
appears to be w thout his/her consent and
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whi ch appears to be achieved chiefly by force
or decepti on;

(3) depictions or descriptions of bondage,

i nvoluntary servitude and the state of human
bei ngs subjected to external control, in a
sexual context;

(4) depictions or descriptions which appear
to be associating sexual pleasure of [sic]
gratification with pain and suffering, and
with the nutilation of or letting of blood
fromany part of the human body, involving
vi ol ence, coercion and | ack of basic dignity
and respect for a human bei ng;

(5) depictions or descriptions of sexual
gratification gained through causing physical
pain or humliation, or the getting of sexual
pl easure from dom nating, mstreating or
hurting a human being. This includes

depi ctions and descriptions of physical force
whi ch appear to be used so as to injure,
damage or destroy; of extrene roughness of
action; of unjust or callous use of force or
power; of spanking, beating or violent
shoving in a sexual context;

(6) depictions or descriptions of mutilation
or renoval of any part of the human body or
of the taking of human life, real or inplied,
for the purpose of sexual arousal; and

(7) depictions or descriptions of nenstrual
bl ood, fecal matter, urine or the inducenent
of feces through enemas as part of sexual
arousal .

8. It should be enphasized that a book, film video
cassette, etc., is to be assessed in its entirety. It
is to be considered as a whole and its overall nature
and dom nant characteristic nust be assessed. A
section containing subjects outlined in this Menorandum
nmust be assessed as an integral part of the entire work
and in the context of its theme. However, goods which
in their essence are made up of many i ndivi dual

el enents are not to be treated as a whole and nmay be
prohi bited on the basis of any one of their elenments
which fall within the prohibitory provisions of tariff
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code 9956. Simlarly, a nmagazine or newspaper is to be
consi dered on a segnent - by-segnent basis.

9. (Goods not classified under tariff code 9956 incl ude
the foll ow ng:

(b) goods which conmunicate in a rational and
unsensati onal manner information about a sexual
activity that is not unlawful are not to be

pr ohi bi t ed;

(c) sex aids and toys are not to be deenmed obscene
and, therefore, are not to be classified under
tariff code 9956; goods are not to be prohibited
solely on the basis of advertisenments which sinply
pronote the sale of various sex toys or sex aids.
However, explicit textual descriptions or visual
depictions in the advertisenents deened to be
obscene will be prohibited;

(d) in assessing goods under tariff code 9956,
full recognition should be given to freedom of
expression . :

These sections incorporate a generally accurate and conprehensive

summary of the present state of the law relating to obscenity as
gl eaned fromthe | egislation and the jurisprudence interpreting

it.

The Menorandum goes on in s. 10 to outline procedures
whereby inporters may submt material in advance of conmerci al
importation for an opinion on adm ssibility by the Prohibited
| nportations Directorate. It also advises that the Directorate
will provide advice with respect to the adm nistration of code
9956, and states that these services are offered to encourage

vol untary conpliance with the | egislation.
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Section 11 provides that goods made in Canada and exported
are to be considered to be inportations for purposes of code 9956

on their return to Canada.

Section 12 requires officers to deliver FormK27 to
i nporters when their goods are detained and classified as
prohi bited. Sections 13 to 16 summarize the rights of re-
determ nati on and appeal set out in the Custons Act. They advise
that requests for re-determ nation nmust be nade on a Form B2 and

set out the prescribed tine limts.

Finally, ss. 17 to 21 set out procedures for dealing with

goods cl assified as prohi bited and abandoned to the Crown.

Custons of ficers have sources of classification assistance
in addition to Menorandum D9-1-1. For exanple, the Prohibited
| portations Directorate has a manual of exanples of materials
that are considered to be within and wi thout code 9956(a). The
manual is used for training purposes and is often consulted for
conparative reference by nenbers of the Prohibited I nportations

Di rect or at e.

As wel |, Custonms nmintains a conputerized database of
prohi biti ons under code 9956, known as TRS. However, although

this database is presently accessible by all regional offices, it

1996 CanLll 3465 (BC SC)



76

77

- 38 -

is not yet accessible by all ports of entry. Further, it is not
entirely reliable. Since prohibited goods are listed by title,
it has happened that adm ssible itens have been prohibited entry
because a previously prohibited itemhad the sane title.
Moreover, the TRS lists only prohibited titles and does not
record itens that have been exam ned and rul ed adm ssi bl e nor
itens that have been prohibited but re-determ ned as adm ssi bl e.
Such itenms may be unwittingly detained and prohibited again
pursuant to s. 58. A striking exanple of this is the collection
of short stories entitled "Macho Sl uts" (Boston: Alyson
Publications, Inc., 1988), witten by Pat Califia, a noted

| esbian author. It has been prohibited pursuant to s. 58 on four
separate occasions since October 23, 1989, when it was re-

determ ned under s. 63 to be adm ssi bl e.

Vi deot apes and notion pictures inported for public show ng
are not exam ned by custons officers, but are forwarded to
provincial filmclassification boards for classification pursuant

to provincial |egislation.

The parties agreed upon sone statistics that provide insight

into the results of the adm nistration of code 9956(a). For

exanpl e, the nunber of prohibitions nade pursuant to s. 58 in the

period from 1988 to June, 1994, is set out in the follow ng

t abl e:
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Year Nunber of Prohibitions
1988 9859
1989 9708
1990 9919
1991 7996
1992 7325
1993 6558
To June 1994 2185

The total nunber of itenms exam ned at the Prohibited
| mportations Directorate during the sanme period of tine, that is,
for exam nations for purposes of s. 63 re-determ nations, for
advice to |lower-ranking officers, and for advance opinions, is

set out bel ow

Year | tens Exam ned
1988- 89 3116
1989-90 2912
1990-91 3708
1991-92 5464
1992-93 5801
1993-94 7844

Most of the itens dealt with under code 9956(a) are
pictorial in nature, but a substantial nunber are textual. The
following table identifies the nunber of textual and pictorial
itens exam ned at the Prohibited Inportations Directorate for the
pur pose of re-determ nations requested under s. 63 during the

period 1992 to June, 1994:

1992- 1993 1993- 1994
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Printed Matter 30 155

Non-Printed Matter 84 310
The tabl e suggests that in the order of 35%to 50% of materials
dealt with at the Prohibited Inportations Directorate are
textual. The testinony of senior officials in the Prohibited
| mportations Directorate was consistent with those estimates.
They opined that between 5 and 10% of these materials are books,
40 to 45% are nmagazi nes, and another 40 to 45% are vi deot apes.
They also estimated that the re-determ nati on process generally
t akes one to two days for each book, one or nore days for each
magazi ne, and as much as one-half day for each one-half-hour

vi deot ape.

Wil e arithnetical cal culations may be m sl eadi ng when based
on such general estimates, they do provide sone outline of the
di mensi ons of the problemgiving rise to the plaintiffs'
conpl aints about the adm nistration of the custons schene. |If
t he year 1993-1994 is used as an exanple, of the 7,844 itens
exam ned, between 390 and 780 were books, between 3,100 and 3, 500
wer e magazi nes, and between 3,100 and 3,500 were videot apes.
Applying the estimated re-determ nation tines for each kind of
material, we see that between 390 and 1,560 days are required to
deal with books, between 3,100 and 3,500 wi th nmagazi nes, and
between 1,550 and 1,750 with videotapes, a total of 5,040 to
6,810 days. As already noted, this work is done by only seven

Tariff Adm nistrators.
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Clearly, the estimates of actual time spent per item nust be
excessive. However, they are not unreasonabl e estinates,
considering the necessity to consider each itemas a whole and
the conplexity inherent in the obscenity decision. The inference
to be drawn is that Tariff Admnistrators in the Prohibited
| nportations Directorate do not have sufficient tine available to
consistently do a proper job. The problemis even nore
significant at the regional |evels where custons officers
encounter nuch hi gher volunmes of goods and have far nore

expansi ve duties.

Few deci sions to prohibit are challenged, and few chall enges
succeed. For exanple, nmuch of the material affected by code
9956(a) enters the country through the post office. O the
approxi mately 20,000 to 40,000 itens of mail that enter the
Custons Mail Center in the Vancouver post office each day, a
maxi mum of approxi mately 10% are actual |y exam ned by custons
of ficers for possible prohibition pursuant to code 9956(a).
During the period between February 1, 1994, and June 3, 1994, 352
"prohi bited" classification decisions were made at the Custons
Mail Center. However, during the slightly | onger period from
Novenber, 1993, to June 2, 1994, only 75 requests for re-
determ nations pursuant to s. 60 were nade in British Col unbi a
arising out of all ports of entry, and only about 1% of those

resulted in reclassification of the goods.
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The Port of Fort Erie is one of the busiest in the country.
Most commerci al shipnments of books and nmagazi nes enter through
that port, so about 75% of what is inspected and exam ned is
printed materials. Between Septenber, 1992, and May, 1993, 442
titles were detained at Fort Erie for possible classification
under code 9956(a), 264 were prohibited as obscene, and 10 of
those were ultimately reclassified by Tariff and Val ues

Adm ni strators acting pursuant to s. 60.

O the 5,801 itens exam ned at the Prohibited Inportations
Directorate in the period 1992-1993, 114 were exam ned for the
pur pose of re-determ nations requested pursuant to s. 63. Eight
of those itens were reclassified as not obscene. O the 7,844
itens examned in the period 1993-1994, 465 related to re-
determ nations under s. 63. Fifty-five of the 465 itens exam ned

were recl assified as not obscene.

Only three appeals from decisions of the Deputy M nister
under s. 63 have been heard in the courts since 1985. d ad Day

Bookshop Inc. v. The Deputy M nister of the Departnment of

Nat i onal Revenue (Custons and Excise), an unreported decision of

the District Court of Ontario pronounced March 20, 1987, invol ved
a book entitled "The Joy of Gay Sex". The Court concluded the

book was not obscene and allowed the appeal. In Little Sisters

Book and Art Enporiumyv. Deputy M nister, Revenue Canada, Custons

and Excise, the federal Crown consented to judgnent in the County
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Court of Vancouver on April 28, 1988, allow ng an appeal wth
respect to "The Advocate", an Anerican periodical published for

honpbsexual s. In d ad Day Bookshop Inc. v. Deputy M N R , Custons

and Excise (1992), 90 D.L.R (4th) 527 (O C J.), the Court
di smi ssed the inporter's appeal and held that the material s,
whi ch consi sted of mal e honbsexual nagazi nes and col |l ecti ons of

short stories, were obscene.

Thus, the system of re-determ nations and appeals is
resorted to relatively infrequently. The statistics suggest that
inporters take a very small proportion of classification
decisions to the s. 63 level, and of those that are taken, a
smal | nunber result in reclassification of the initially
prohibited material. An even snaller proportion of decisions are

appealed to the courts.

The consequences for Little Sisters and its proprietors of

this Custons regine have led themto nount this constitutiona

chal  enge to the custons |egislation.

VIl. THE FACTUAL BACKGROUND

As a young man, the plaintiff Janmes Deva was very confused by
hi s honosexual feelings. After |eaving university, he travelled to

Vancouver to investigate "the gay lifestyle". Al though he is
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qualified as a teacher, he was unable to obtain work in that field.
He subsisted on welfare and on his earnings as a sales clerk for
about four years. Then he read "The Joy of Gay Sex" and, he said,

the book vitalized him

He and his partner, the plaintiff Bruce Snythe, who did not
testify, decided to open a bookstore specializing in honpbsexua
literature. M. Deva felt it to be an inportant undertaking. He
bel i eved the confusion and | oneliness felt by honosexual s coul d be
anel i orat ed by enabl i ng i ndi vi dual honbsexual s to obtainliterature
dealing with honosexuality. 1In this way, he believed, they would
gain insight into their own lives and would cone to realize, as he
had, that there are other honpbsexuals experiencing simlar

difficulties coping with life in our society.

M. Deva and M. Snythe opened the Little Sisters bookstore in
1983 in an area of Vancouver popul ated by many honosexual s. One of
only four stores in Canada specializing in materials for

honosexual s, the store has becone what M. Deva describes as a

nerve center for the honbsexual community. It serves not only as
a retail source of honosexual literature but as a focus for soci al
and political activities. Bulletin boards in the store carry

advertisenments of goods wanted and for sale, of available
accommodation, and of events of interest to the store's patrons.
The store acts as a ticket distribution centre for many events

attended by honpsexuals. It is the site of book readi ngs and of
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what are known as "book | aunches”, events attended by authors to

announce and pronote their new publications.

The Little Sisters store carries a wde variety of material s,
nostly catering to honosexual tastes. It has a | arge sel ection of
gay and l|lesbian fiction and a section on gay studies. It sells
many periodi cal publications. Books and nagazi nes are chosen to
appeal to honosexual nen and wonen on an approxi mately equal basis.
The store has what M. Deva described as a "recovery section”
containing health-related materials on such topics as al coholism
human i nmunodefi ci ency virus (H V), and acquired i mmune defici ency
syndrone (AIDS). The selection of materials related to HV and
AIDS is perhaps the largest in the country. The store also has a
| arge assortnent of greeting cards, nostly of a honpbsexual nature,
and a small section containing videotapes, both minstream and
pornographic, for sale and rental. It also sells various sexua
devices. As a matter of policy, the store does not sell materials
exhi bi ti ng what the proprietors consider to be pedophilia, violence

t owar ds wonen, or m sogyny.

M. Deva and M. Snythe rely heavily on their manager, Janine
Ful l er, a | esbian, who has been with Little Sisters since February,
1990. Like M. Deva, Ms. Fuller told of her difficulties as a
young honosexual in a society she perceived to be hostile to
honosexuals. Also Iike M. Deva, she attributes the "validation"

of her honpsexuality to reading a book, "Saphistry", which she
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obt ai ned fromthe Toronto Whnen's Book Store. She said the book
encour aged her to understand the sexual feelings with which she was
struggling and to realize, as well, that she was not al one in those
feelings. She overcane her fear of being known as a |esbhian and
"came out" at age 21. She attributes her adjustnent in |large part
to the understanding and support of her parents. She too is
dedicated to the notion that a source of material dealing with

honosexual ity is inportant for individual honpbsexuals.

In addition to M. Deva, M. Snythe, and Ms. Fuller, the store
has two full-tine and six part-tinme enployees. M. Deva and Ms.

Ful l er are responsible for the managenent of the store.

Little Sisters inports alarge proportion of its stock, nostly
from the United States. There are very few publishers of
excl usi vel y honosexual material in Canada. Historically, the bul k
of such material has been published in the United States by what
are descriptively referred to as "small presses”. Recently, |arge,
wel | - known publishers, |ike Penguin, MLellan Stewart and Har per
Collins have entered the field and Little Sisters now obtains a

consi derabl e quantity of material fromthem

Little Sisters has experienced difficulties wth Canada
Custonms since its inception. Anticipating such difficulties, M.
Deva and M. Snythe approached Canada Custons to seek a way to

snoot h the passage of their inportations into Canada. They were
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told that they should submt, for advance review, one copy of each
item they intended to inport, a suggestion they understandably
found to be unacceptable. The delays inherent in that procedure
woul d have been costly to their business. As well, they found the
suggestion offensive as they believed that books dealing with
het er osexual topics were not handled in that way when inported by

tradi ti onal bookstores.

As expected, Little Sisters began to experience delayed
deliveries of inported material and prohibitions of sone itens. In
the early years, M. Deva and M. Snythe accepted these
difficulties passively. However, they believed that Custons was
prohi biting inmportant work that was not obscene, and when Custons
prohi bited two i ssues of "The Advocate", they decided to resort to
the re-determ nation procedures provided by the | egislation. They
felt they were being singled out by Custons since the nagazi ne was

avai | abl e i n Vancouver by subscription and on vari ous news- st ands.

Lawyers enployed by Little Sisters unsuccessfully invoked ss.
60 and 63. M. Deva and M. Snythe considered the issue
sufficiently inportant to justify the expense of an appeal under s.
67. On the day of the hearing of the appeal, counsel for Canada
Custons consented to a judgnent allow ng the appeal. The federal
Crown justified this result at this trial by stating that the

Deputy Mnister had changed his mnd after the s. 63 re-
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determ nati on was made but that there was no statutory procedure
for himto formalize that decision except by a judgnment granted
pursuant to an appeal under s. 67. It seens the inpending appeal
caused those responsible to | ook nore careful ly at the publication.
In any event, Little Sisters' position was eventually vindicated
some sixteen nonths after the initial prohibition. In the
meantime, Little Sisters lost the ability to sell the two shipnents
prohi bited and the intervening thirty i ssues of the periodical. To
add insult to injury, the magazines seized at the tinme of the
prohi bition were never returned to Little Sisters, although sone

nonetary conpensation was ultimtely paid.

Little Sisters has sought re-determnations on several
occasi ons since then, but they have often been frustrated by the
obscurity of Custons' fornms and procedures and by the cost of | egal
services. Janine Fuller was given responsibility for dealing with
prohi bited shipnents after she becane store manager. On occasion
she has resorted to advising the | ocal press of detentions and has
found that delayed shipnments have been delivered follow ng the

ensui ng publicity.

The del ays and di sruptions caused by detai ned and prohibited
shi pments have affected Little Sisters financially and in other
ways. Often, material is dated by the tine it is received and has
lost its sales value. Publications denied entry to Little Sisters

are often successfully inported and sold by other stores. Planned
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events, |ike book |aunches, are sonetines jeopardi zed when Custons
interrupts shipnent of the publications involved. The proprietors
often refer custonmers to |ocal general-interest stores to obtain
publications that Little Sisters is unable to inport. More subtly,
M. Deva and Ms. Fuller nust be very circunspect in their ordering.

They are unconfortable with this self-censorship.

The plaintiffs identified 261 titles detained frominported
shi pments destined for Little Sisters since 1984, seventy-seven of
them on nore than one occasion. O those, sixty-two were rel eased
for delivery after exam nation pursuant to s. 58. Little Sisters
sought re-determ nations pursuant to s. 60 on 210 prohibitions and
wer e successful on twenty-eight. O 150 re-determ nations sought
pursuant to s. 63, they were successful on forty-six. As
menti oned, they were successful on their one appeal pursuant to s.
67. Thus, roughly 20% of prohibitions at the s. 58 |evel were
considered to be incorrect by Tariff and Values Admnistrators
acting pursuant to s. 60, and roughly 30% of the decisions of
| ower-ranking officers were considered to be incorrect by Tariff
Adm ni strators reviewing the materials pursuant to s. 63. Such
high rates of error indicate nore than nere differences of opinion

and suggest system c causes.

Little Sisters is not alone in feeling the effects of the
enforcenent of code 9956(a). The store acquires nost of its

Anerican material from Inland Distributors Limted, a whol esal e
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di stributor of the works of small American publishers. Inland is
a |l arge business. It deals with approximately 6,000 separate
publ i shers and distributes their publications to nore than 5, 000
retail stores, about 350 of which are located in Canada. It
exports Anerican publications to nore than 40 countries. Inland
carries a wde variety of material, and about 15% of its stock is

conprised of publications produced by and for honpbsexual s.

Inl and ships to its Canadi an custoners by truck through the
Fort Erie port of entry. Because of difficulties encountered at
Custons with shipnments destined for Little Sisters and other
Canadi an bookstores dealing in simlar material, Inland had to nmake
significant changes to its procedures. Utimately, Inland
publi shed and distributed to its Canadian custonmers a |list of
prohi bited publications with a warning that custonmers shoul d order

themat their own risk

The dad Day bookstore in Toronto also specializes in
honmosexual material. It has experienced problens simlar to those
of Little Sisters, although it has been nore aggressive in its
approach to Custons, pursuing nore of its prohibitions, sone as far
as appeal under s. 67. Coincidentally, it successfully appeal ed
the prohibition of "The Joy of Gay Sex" under s. 67, the book that
so profoundly affected M. Deva. One small Anerican publisher of

| esbian materials has refused to ship to the G ad Day store because
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of the trouble and expense it experienced in dealing wth Canada

Cust orms.

The Toronto Whnen's Book Store has been affected as well
That store, with the assistance of two professors fromQOsgoode Hal
Law School , chal | enged sone prohi bitions based on anal penetrati on.
Despite their conprehensive and reasoned subm ssions that anal
penetration is not per se obscene, their requests for re-
determ nati on were unsuccessful. Mor eover, they found that the
reasons gi ven for prohibition changed as t hey proceeded t hrough t he
bur eaucr acy. That understandably frustrated them as their
subm ssions were focused on the reasons for prohibition given at
the previous |evel. Expense deterred the store from appealing

pursuant to s. 67.

Custons' adm ni stration of code 9956(a) results in arbitrary
consequences. Traditional bookstores do not have simlar
encounters wth Canada Custons. Hel en Hager, who operated a
general -interest bookstore in Vancouver for many years, did not
know t hat Custons i nspect ed books for obscenity until she | eft that
busi ness and opened a store catering to wonen, in which she stocked
some material for |esbians. She had two shipnents from |Inland
interrupted at the border and has never received two of the books
in the shiprment, nor any docunents from Custons in relation to

t hem
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Dut hi es, one of Vancouver's ol dest and best-known bookst ores,
has had a section catering to honosexual tastes for many years.
Duthies carries many titles that were prohibited when Little
Sisters attenpted to inport them The effect on Little Sisters of
t he special scrutiny of shipnents destined for themwas strikingly
illustrated in the testinony of Celia Duthie, the proprietor of
Dut hies. She was asked shortly before the trial by the British
Columbia Cvil Liberties Association to inport several titles that
were prohibited when Little Sisters had attenpted to inport them
The shipnment was exam ned by Custonms but was delivered to her

store.

Publications denied to Little Sisters can often be found in
other stores. As well, many prohibited titles are housed in the

Vancouver Public Library.

Little Sisters' choice of carrier affects their ability to
inmport material. Because of the scrutiny their shipnments receive
at the Vancouver Ml Center, Little Sisters uses United Parce
Services as much as possible for cross-border deliveries. They
have not had a book carried by that carrier prohibited in the | ast
two years, while virtually every shipnment to themthrough the mai
is inspected and many itens are prohibited. On one occasion, a
package of domestic nmail from Ontario was opened and i nspected by
Cust ons. This wunderstandably contributed imrensely to the

perception of the principals of Little Sisters that they are being
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persecuted by Custons. Although | amsatisfied that this incident
was the result of inadvertent human error by custons officers, it
was caused by the systemc targeting of Little Sisters'

inportations in the Custons Mail Center.

There are many exanples of inconsistencies in Custons'
treatment of publications. | have already nentioned "Macho Sl uts"”,
a book by the | esbian author Pat Califia that was prohibited after
it had been re-determned under s. 63 to be adm ssible. The
plaintiffs identified another thirty-five publications that were

prohi bited after they had been rul ed adm ssi bl e by Custons.

The Custons regine affects artists and witers as well as
conmer ci al busi nesses. For exanpl e, Persimon Bl ackridge, a | ocal
artist wth inpressive credentials and an i nternational reputation,
was enbarrassed and upset by Custons' decision to prohibit re-entry
i nto Canada of photographs produced by her and two col | eagues as
part of an internationally-recognized work dealing with |esbian
sexual i ty. Jane Rule, a renowned author who received the
prestigi ous award for best Canadi an novel in 1978, spoke el oquently
of her feelings as a lesbian and of the hurt and shanme she felt
when she | earned t hat her award-w nni ng novel had been suspected of
contravening code 9956(a) and was detained for inspection by

Cust orms.
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That detentionillustrates howhaphazardly Custons' procedures
are sonetinmes applied. Ms. Rule's novel, "Contract Wth the
Wrld', was initially detained by a Cormodity Specialist because
the title aroused her suspicion that the book m ght contain hate
propaganda. Later, she read the book jacket and, noticing that it
referred to sexual matters, she decided to detain it until she
could find time to investigate that aspect of the book. Her
supervi sor happened to see the book and recogni zed Jane Rule as a
wel | - known aut hor. He so advised the Comodity Specialist, who
i medi ately rel eased the book w thout any further investigation.
Thus, the book was detained for exam nation but it was not exam ned

and no principled decision was made.

Oten, decisions are not made wthin the statutorily-
prescribed tinme limts. The plaintiffs identified many instances
where the thirty-day tine limt between detention and determ nation
under s. 58 was exceeded. As well, they identified many instances
where the date of detention was incorrectly recorded on the Form
K27, making it inmpossible to determ ne whether the thirty-day tine

limt was observed.

Re-determ nations requested by Little Sisters under s. 60 were
conpleted in tinmes ranging from ten days to three and one-half
nmonths. It was conceded by Custons' w tnesses at trial that the
review ng of ficer could not have read the books in question in sone

instances within the tine it took to give the decision. Sone
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requests for re-determ nation under s. 63 have taken nore than a

year for decision.

These unjustifiable results are caused in |large part by the
inability of custons officers to deal wth such a |arge vol une of

materials in the short tinme they have avail abl e.

Mor eover , a great many of the «classifications are
qualitatively questionable. That is understandable at the s. 58
| evel , as decisions are made by such expedi ents as thunbi ng t hrough
books, choosing pages at random to read, and fast-forwarding
vi deotapes to count the nunber of offending scenes. Agai n,
officers faced with an overwhel m ng workl oad have little practi cal
choice but to take shortcuts. Mre care is taken at the s. 60 and
s. 63 levels, but even there it is doubtful that all books, for

exanple, are read conpletely.

Many publications, particularly books, are ruled obscene
wi t hout adequate evidence. This highlights perhaps the nost
serious defect in the present adm nistration of code 9956(a), that
is, that classifying officers are neither adequately trained to
make deci sions on obscenity nor are they routinely provided with
the time and the evidence necessary to make such decisions. There
is no formal procedure for placing evidence of artistic or literary
merit before the <classifying officers. Consequently, many

publications are prohibited entry i nto Canada that woul d |i kel y not
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be found to be obscene if full evidence were considered by officers

properly trained to weigh and eval uate that evidence.

On the other hand, it appears that highly-publicized materials
are sonetines given the benefit of the doubt. For exanple, a book
of photographs entitled "Sex", produced by the popul ar entertainer
known as "Madonna", was approved for adm ssion on an advance revi ew
of the Prohibited Inportations Directorate, despite the fact that
it contains many depictions that, considered discretely, violate
code 9956(a). As well, a book entitled "Anmerican Psycho" was
simlarly approved, although it contains passages of the grossest
obscenity. It was, however, sponsored by a | arge publishing house

and was widely publicized at the time of its inportation.

It should al so be nentioned that police forces concerned with
enforcing s. 163(8) within our borders rely to a great extent on
custons officers. Police officers from Ontario and British
Colunbia testified that the resources available to them do not
permt them to seek out offenders. Their role is confined to
reacting to conplaints and i nformati on received fromothers. Many
of their investigations are initiated by information received from

custons officers concerning the attenpted i nportati on of obscenity.

Agai nst that background I will turn to consider whether the

i mpugned | egislation is constitutionally sound.
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A. VWhether the legislation infringes a charter right or

freedom

1. Whether s. 2(b) is infringed

The defendants have conceded that the |egislation infringes
the freedom of expression guaranteed by s. 2(b) of the Charter.
That is a proper concession as it is beyond doubt from the
jurisprudence, of which R v. Butler, [1992] 1 S.CR 452,
particularly at pp. 486-90, is but one exanple, that obscenity is
expression. Thus, a |law prohibiting the inportation of obscenity

is an infringenent of the right of freedom of expression.

2. \Wether s.15(1) is infringed

a. Standing

The first question raised here concerns the standing of the
corporate plaintiffs to seek a declaration with respect to s. 15
(1) of the Charter. The federal Crown chall enges the standi ng of
the corporate plaintiffs on the ground that s.15(1) applies only to
i ndi vi dual persons. It seens clear that only individuals may

i nvoke this section: MIk Board v. dearview Dairy Farm |nc.
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(1987), 12 B.C. L.R (2d) 116 (C. A ) at p. 125; Ednonton Journal v.

Al berta (Attorney Ceneral), [1989] 2 S.C R 1326 at p. 1382.

However, where a corporation has standi ng under one section of
the Charter, it is not precluded fromraising a challenge in the
same proceeding to another section of the Charter under which it
woul d not have standing if it made the second claimalone. That

poi nt is made by Lysyk J. in Canadian Bar Assn. v. British Colunbia

(Attorney General) (1993), 101 D.L.R (4th) 410 (B.C.S.C.) at pp.

419- 20, where he observed that once standing is established with
respect to one ground of constitutional challenge, corporate status
is irrelevant for purposes of other grounds of challenge. It is
not disputed that the corporate plaintiffs have standing to
chal | enge the inmpugned | egislation on the ground that it infringes
s. 2(b). It follows that they have standing to raise a chall enge

on the equality ground as well.

In any case, the plaintiffs Deva and Snythe are individuals
directly affected by the inpugned | egi sl ati on and have standing to

seek the declaration requested.

The anal ysi s under s. 15(1) consists of three steps, descri bed
by Gonthier J. in Mron v. Trudel, [1995] 2 S.C.R 418 at p. 435,

paras. 13-14 as foll ows:
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The first step looks to whether the law has drawn a
di stinction between the clai mant and others. The second
step then questions whether the distinction results in
di sadvant age, and exam nes whether the inpugned | aw
i nposes a burden, obligation or disadvantage on a group
of persons to which the claimnt bel ongs which is not
i nposed on others, or does not provide them with a
benefit which it grants others (Andrews, supra). It is
at this second step that the direct or indirect effect of
the legislation is exam ned.

The third step assesses whether the distinction is
based on an irrel evant personal characteristic which is
ei ther enunerated in s. 15(1) or one anal ogous thereto.
As Mcintyre J. enphasized in Andrews, supra, at p. 165,
s. 15(1) seeks to elimnate differences based on
irrel evant personal characteristics:

In other words, the admttedly unattainable
ideal [of equality] should be that a |aw
expressed to bind all should not because of
irrel evant personal differences have a nore
burdensonme or |ess beneficial inpact on one
t han anot her.

Thi s approach was approved in Egan v. Canada, [1995] 2 S.C R 513

per La Forest J., in the principal mgjority judgnment, at pp. 530-

31, para.9.

b. Whether the | aw has drawn a distinction

The i mpugned | egi sl ati on prohibits the i nportati on of materi al
that is deemed to be obscene. It is neutral on its face and
applies to all obscenity, whether tailored for heterosexual or
honbsexual audi ences. It does not draw a distinction between

others and the plaintiffs Deva and Snyt he.
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c. Wether the effect of the legislation
i nposes a burden or di sadvant age

Even though a | aw does not create a distinction on its face,
it may still be discrimnatory inits effect if it inposes burdens
or disadvantages based on the enunerated or anal ogous grounds.
Thus, in Egan, supra, Cory J. said, at pp. 586-87, para. 138:

Direct discrimnation involves a law, rule or
practice which on its face discrininates on a prohibited
ground. Adverse effect discrimnation occurs when a | aw,

rule or practice is facially neutral but has a

di sproportionate inpact on a group because of a

particul ar characteristic of that group.

The plaintiffs Deva and Snythe nust show that they have
suf f ered di sadvant age because of their honpbsexuality, and that the
di sadvantage is one suffered by them and other honpbsexuals as a

group as opposed to other individuals and groups in society:

Andrews v. Law Society of British Colunbia, [1989] 1 S.C. R 143 per

MIntyre J. at p. 174.

The defining characteristic of honbsexuals the el enent that
di stingui shes them from everyone else in society is their
sexual ity. Naturally, their art and literature are extensively
concerned with this central characteristic of their humanity. As
attested by several of the plaintiffs' w tnesses, erotica produced

for heterosexual audiences perforns largely an entertainnment
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function, but honobsexual erotica is far nore inportant to
honosexual s. These w tnesses established that sexual text and
i mgery produced for honosexual s serves as an affirmation of their
sexual ity and as a socializing force; that it normalizes the sexual
practices that the | arger society has historically considered to be
deviant; and that it organi zes honbsexual s as a group and enhances
their political power. Because sexual practices are sointegral to
honmosexual culture, any | aw proscribing representati ons of sexual
practices will necessarily affect honpsexuals to a greater extent
than it will other groups in society, to whom representati ons of
sexual practices are nuch less significant and for whom such
representations play a relatively marginal role in art and

literature.

This unequal effect is conmpounded by the facts that such a
| arge proportion of such materials is produced in the United States
and that there are only four bookstores in Canada dealing

extensively in honosexual erotica.

The conbi nation of these circunstances has adversely affected
the ability of the plaintiffs Deva and Snythe, and other
honosexual s, to obtain material that has value to them They have
been correspondi ngly di sadvant aged and t he di sadvantage is directly

related to their honpsexuality.
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However, the distinctive treatnment ari ses fromthe application
of s. 163(8) of the Crim nal Code, a provision that is incorporated
only by reference in the inpugned legislation and that is not
chal l enged by the plaintiffs inthis litigation. Accordingly, the
di sproportionate inpact is not the responsibility of the inpugned
| egislation and it cannot be said that this |egislation inposes a
burden on the plaintiffs that would anmount to an infringenent of

their rights under s. 15(1): see Thi baudeau v. Canada, [1995] 2

S.C.R 627, per Cory and |acobucci JJ., at pp. 701-04, paras. 157-
164.
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d. VWhether the distinction
is discrimnatory

| f the di sproportionate effect on honbsexual s results fromthe
custons legislation, not s. 163(8) of the Crimnal Code, it is
i ncunbent on the plaintiffs to denonstrate that the distinction is
discrimnatory. The first issue in this aspect of the analysis is
whet her the honosexuality of the plaintiffs Deva and Snythe is a
ground analogous to the grounds enunerated in s. 15(1) of the
Charter. The federal Crown has conceded that sexual orientationis
an anal ogous ground. Simlar concessions have been accepted in
other Charter cases, for exanple, in this court in Knodel .

Medi cal Services Comm ssion (1991), 58 B.C.L.R (2d) 356 and in the

Suprene Court of Canada in Egan, supra. | therefore take it as
established that the plaintiffs' honbsexuality is capable of
affording a ground of discrimnation wthin s. 15(1) of the

Charter.

A distinction based on an analogous ground wll Dbe
discrimnatory only if the distinction is irrelevant to "the
functional values of the legislation": Mron, supra, per Gonthier
J. at p. 436, para. 15, pp. 453-54, para. 54; Egan, supra, per La
Forest J. at pp. 532-33, paras. 13-14. For exanple, sexual
orientation would be irrelevant to a | aw respecting qualifications

for enpl oynent.
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The unequal treatnment here is said to arise fromthe fact that
t he prohibition of obscenity produced for honpbsexuals affects them
di sproportionately to the <effect on heterosexuals of the

prohi bition of heterosexual obscenity. That is so.

However, the inequality of treatnent does not arise from"the
st er eot ypi cal application of presuned group or per sonal
characteristics": per McLachlin J. in Mron v. Trudel, supra, at
para. 128. Rather, the group characteristic is a real one and one
that is relevant to the goal of +the inpugned |egislation.
Sexuality is relevant because obscenity is defined in terns of
sexual practices. Since honosexuals are defined by their
honosexual ity and their art and literature is pernmeated wth
representations of their sexual practices, it is inevitable that
they will be disproportionately affected by a | aw proscribing the
proliferation of obscene sexual representations. Here, the conment

of La Forest J. in Egan, supra, at p. 529 is apposite. He said:

[NNot all distinctions resulting in disadvantage to a

particular group will constitute discrimnation. It
woul d bring the | egitimate work of our | egislative bodies
to a standstill if the courts were to question every

distinction that had a disadvantageous effect on an
enuner ated or anal ogous group. This would open up a s.
1 inquiry in every case involving a protected group.

The point is that honosexual obscenity is proscribed because
it is obscene, not because it is honmpbsexual. The di sadvant ageous

ef fect on honpbsexual s i's unavoidable and is within the ambit of the
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comment of La Forest J. quoted above. It follows that the unequal
impact of the law on honpsexuals has not been shown to be

discrimnatory within s. 15(1) of the Charter.

3. Whet her the leqgislation is saved by s. 1

The prohibition of the inportation of obscenity is an
i nfringenment of the freedom of expression guaranteed by s. 2(b) of
the Charter; that is conceded by the defendants and follows from
the decision in R v. Butler, supra, where it was confirned that
the crimnalization of obscenity by s. 163 of the Crimnal Code is
an i nfringenment of freedomof expression. Thus, the delegation to
custons officers of the power to prohibit the inportation of
obscene material is the delegation of a power to infringe a
protected freedom and the del egating | egi sl ation nust therefore be
subjected to analysis wunder s. 1 of the Charter: Slaight
Communi cations Inc. v. Davidson, [1989] 1 S.C. R 1038 at pp. 1079-

80.

a. Adm ssibility of evidence

Before turning to the s. 1 analysis of the constitutionality
of the inmpugned laws it is necessary to rule on the admssibility

of certain evidence offered as relevant to that analysis.
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Sonme of the evidence in question tends to establish what are
described as "legislative facts". Such facts are unique to
constitutional and Charter litigation. They are described in the
foll owi ng passage fromthe reasons for judgment of the Court in R_

v. Danson, [1990] 2 S.C.R 1086 at p. 1099:

Adj udi cative facts are those that concern the i medi ate

parties: . . . "who did what, where, when, how, and with

what notive or intent . . . ." Such facts are specific,

and rust be proved by adm ssible evidence. Legislative

facts are those that establish the purpose and background

of legislation, including its social, economc and

cultural context. Such facts are of a nore genera

nature, and are subject to less stringent adm ssibility
requirenents . " [citations omtted]

The distinction is a rational one. In a dispute between
parties over private rights, such as the courts are wusually
concerned with, the court attenpts to find the facts with respect
to conpleted past events for the purpose of adjudicating the
consequences between the parties. In the realm of |egislative
facts, however, the court is not concerned with assessing the | egal
consequences of past actions as between the inmediate parties
before the court, but with ascertaining econom c and social facts

that transcend the interests of the parties.

The sources of evidence to establish such facts are many and
vari ed. To require proof of such facts in accordance with the
traditional rules of evidence would put an intol erable burden on

trial courts. Mbreover, such exactitude of proof is not necessary.
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As stated by the Divisional Court of the Ontario Court (Cenera
Division) in Canada Post Corp. v. Smth (1994), 118 D.L.R (4th)

454 at p. 466

Trial -type procedures are best enployed to resolve
controversi es i nvol ving di sput es over adj udi cative facts,
facts pertaining to the parties. In contrast, such truth
seeking procedures are not wusually required for the
ascertai nnment of legislative facts. The exception is
where specific or concrete | egislative facts are critical
toajudicial determnation. Legislative facts relating
nore to policy than concrete fact are often not anenabl e
to ascertainment by trial procedures. Cross-exanm ning a
social scientist on a particular theory is unlikely to
produce "truth" as understood in the context of
adj udi cative facts.

The plaintiffs objected to the adm ssion of several published
articles offered by the federal Crown as soci al -sci ence evi dence.
The plaintiffs' positionis that, since the plaintiffs called viva
voce social-science testinony and subjected their wtnesses to
cross-exam nation, it would be i nproper to permt the defendants to

simply file such evidence and deprive the plaintiffs of the

opportunity to cross-exam ne. For the reasons in the passage |

have just quoted from Canada Post Corp., supra, this objection

cannot prevail .

The plaintiffs do not object on the ground of rel evancy. The
federal Crown contends, correctly in ny view, that the material is
rel evant to show that there is a body of scientific opinion that
woul d provide a reasonable and rational basis for Parlianent to

concl ude that honpsexual obscenity causes harmto society. As the

1996 CanLll 3465 (BC SC)



144

- 68 -

i ssue i s not which soci al -sci ence school of opinion should prevail,
but only whether there is a rational basis for Parlianent to act,
the fact that the evidence was not offered viva voce and was not
tested by cross-exam nation is not fatal to its adm ssion. These
articles have been published and have therefore added to the known
body of social-science evidence relating to the |inks between
por nography and harm They have passed the low threshold of
adm ssibility for such evidence and, |ike the books and journa
articles referred to in Butler, supra, may be considered by the

Court.

Two of the published papers to which the plaintiffs took
objection were witten by Professor Neil M Mlanuth, a
psychol ogi st fromthe University of California, Los Angel es, whose
witten opinion prepared for this litigation was earlier marked in
evi dence by consent of the parties. Professor Malanuth deals, in
his opinion and in the published articles, with the relationship
bet ween obscenity and changes in attitudes and behavi ours of those
exposed to it. The plaintiff's contend that it is inproper to
permt the federal Crown to augnent Professor Ml anuth's opinion
with these articles. That would be so if Professor Ml anuth's
opi nion and the published articles were tendered to establish that
there is such a causal |ink between obscenity and harm However,
they are not tendered for that purpose, but for the purpose of

denonstrating that there is a known body of soci al -sci ence opinion
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t hat woul d support Parlianment's reasonabl e apprehension that the

link exists. They are adm ssible for that |limted purpose.

The plaintiffs objected as well to an article, offered by both
defendants, witten by Christopher N. Kendall entitled " Real
Dom nant, Real Fun! : Gay Male Pornography and the Pursuit of
Mascul i nity", published in Volunme 57 of the Saskat chewan Law Revi ew
at p. 22 (1993). Their position is that the article's thene is
| egal analysis and that it can be referred to, if at all, only as
persuasi ve authority during argunent. The defendants' position is
that the article is in the nature of social -science evidence and i s
rel evant to the issue of whether there is a reasonable basis for
Parliament's conclusion that honosexual obscenity causes harmto
society. The article contains elenents of both | egal and social -
sci ence analysis and argunment. The author, a honbsexual, states
his purpose at pp. 27-8 in these words:

At amninmum it is ny purpose inwiting this paper

to provide a necessary re-evaluation of argunents

al l eging that gay nmal e pornography is so central to the

expression and pronotion of gay nmale identity that it

nmust, of necessity, be defended and pronoted. Contrary

to those who view gay mal e pornography as qualitatively

different from heterosexual pornography, hence non-

harnful, I wll argue that the effects of its production

and distribution are no |ess damaging than the harns

resulting from ot her pornography.

The paper is an attenpt to acconplish that purpose. It does not

publ i sh any soci al -sci ence evidence but reviews existing evidence

and the opinions of others to construct an argunment supporting the
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author's thesis. It is argunment, not evidence, and is

i nadm ssi bl e.

The plaintiffs al so objected to two types of evi dence tendered
by the provincial Crown. First, the plaintiffs objected that

certain materials relating to the Motion Picture Act, 1986 are not

relevant. | agree with counsel for the provincial Crown that the
material is relevant to show the basis for and the nature of the
provi nci al regulatory schene for fil mand video pornography and to
illustrate the inplications in other contexts of the renedies the

court has been asked to grant.

The second group of materials objected to by the plaintiffs
was conprised of social-science publications concerning donestic
violence and abuse, particularly anong honosexuals. The
plaintiffs' position is that the publications may not be admtted
to inpeach their wtnesses, nor as proof of the truth of the
contents of the publications. Counsel for the provincial Crown has
not sought to use the materials for either of those purposes, but
only for the purpose of denonstrating that |egislators have a basis
for arational concern about the effects of honbsexual obscenity on
soci ety. The materials are relevant and adm ssible for that

[imted purpose.

The plaintiffs were given notice of the proposed evi dence and

an opportunity to neet it. | ndeed, nuch of the plaintiffs’
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evi dence was concerned with the sane subject. Mor eover, the
nature of the evidence is such that proof by conventional neans
woul d i kely be costly and woul d probably have extended the trial
unnecessarily. Further, the validity of the opinions expressed in
the materials is not to be decided in this case. Accordingly, the
mat eri al s nmentioned, except for the Kendall article, are admtted

i nto evi dence.

The defendants objected to sonme of the testinony of Carole
Vance, an ant hropol ogist called by the plaintiffs to offer social -
science evidence. The objection is sustained with respect to her
testi nony about what she heard at the proceedings of the Attorney
CGeneral 's Comm ssi on on Pornography (the "Meese Conm ssion"). That
evi dence was offered for the truth of what Ms. Vance heard and is
hearsay for that purpose. Although it is in the nature of social -
sci ence evidence and is relevant to the rational-basis issue, it
consists of nere anecdotal observations of what w tnesses and
menbers of the Meese Commission said. It is the kind of specific-
| egi sl ati ve-fact evidence that should be subject to the ordinary
rul es of evidence. It fails the tests of reliability and necessity

and is inadm ssible: R v. Khan, [1990] 2 S.C. R 531.

Ms. Vance's testinony apart from her evidence concerning the
proceedi ngs of the Meese Commission is admtted and accepted. |
found her to be an experienced and know edgeabl e scholar in her

field.
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The federal Crown tendered copies of |egislation fromforeign
jurisdictions relating to pornography and obscenity, as well as
menor anda, directives, and guidelines from sone of those
jurisdictions. The plaintiffs did not object to the adm ssibility
of the foreign legislation, but did object to the adm ssibility of
the other materials on the ground they have not been properly

proven according to the rul es of evidence.

These materials are rel evant to the m ni mal -i npai r mrent aspect
of the s. 1 analysis as illustrating the way in which other
countries deal with the proliferation of obscenity. The federal
Crown filed an affidavit of a | egal secretary in the Departnent of
Justice who identified the source of each of these itens of
evi dence. She exhibited to her affidavit copies of transmtta
docunents indicating in each case that the material was received
from an official in a position of sone responsibility with the
respective governnent departnment dealing with inportation of
obscenity. Her affidavit establishes that the materials are

sufficiently reliable and trustworthy to justify their adm ssion.

b. VWhether the limtation is
"prescribed by | aw'

The first requirenment of s. 1 is that the limtation on the
Charter right or freedom be "prescribed by |aw'. The neani ng of

t his phrase and t he proper anal ytical approach have been settl ed by
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the decision in R_v. Nova Scotia Pharmaceutical Society, [1992] 2

S.C.R 606. What is required is that the law in question be
sufficiently intelligible to provide fair notice to citizens, that
is, "an understanding that certain conduct is the subject of |egal
restrictions” (p. 635). In addition, the law nust be precise
enough that it sufficiently describes the boundaries of unlawf ul
conduct and delineates "an area of risk to allow for substantive

notice to citizens" (p. 639).

The converse of a neasure prescribed by awis a nmeasure that
is vague. The Court described such |aws, at pp. 639-40, in these
wor ds:

A vague provi si on does not provi de an adequat e basi s

for | egal debate, that is for reaching a conclusion as to

its neani ng by reasoned anal ysi s applying | egal criteria.

It does not sufficiently delineate any area of risk, and

t hus can provide neither fair notice to the citizen nor

alimtation of enforcenent discretion. Such a provision

is not intelligible . . . and therefore it fails to give

sufficient indications that could fuel a |legal debate.
It offers no grasp to the judiciary.

The plaintiffs submt that the infringenent of the expression
right is not prescribed by law for two reasons: first, because
al t hough code 9956(a) is admttedly law, it is unconstitutionally
vague since it is applied by civil servants and not the judiciary;
and secondly, because the "operative docunent” used to detain and
prohi bit representations is Menorandum D9-1-1, and it is not |aw

| will deal with these subm ssions in turn.
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The plaintiffs argue that s. 163(8) of the Crimnal Code
survived a vagueness challenge in Butler, supra, only because the
law was to be interpreted and applied by the judiciary. Here, they
say, the law relating to obscenity is interpreted and applied by
civil servants who coul d not possibly performthat task wi thout the
aid of Menorandum D9-1-1. The evidence supports the latter
proposition, as several custons officers testified to the
difficulty of classifying material as obscene and to their reliance

on Menorandum D9-1-1.

| do not agree that a law my be constitutional or
unconstitutional for vagueness depending on the nature of the
tribunal charged with the duty of interpreting and applying it.
The key is whether the tribunal, whatever its conposition, is

gui ded by intelligible standards.

The decision in R_ v. Nova Scotia Pharnaceutical Society,

supra, is instructive on this point. There, Gonthier J., witing
for the Court, explained the proper roles of the concept of
vagueness in Charter analysis, at pp. 626-632. W are concerned in
this case with only two of them whether the lawis so vague as not
to constitute a limt prescribed by |aw, and whether the law is
overbroad. The latter is a consideration in the proportionality

anal ysis under s. 1, particularly in the m nimal -inpai rnment aspect
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of that analysis. The former is engaged in this part of the

plaintiffs' subm ssions.

As CGonthier J. made clear in Nova Scotia Pharnaceutical

Society, at p. 642, the standard to be net by the inpugned | aw at
this stage of the analysis is a mninmal one. |If the |aw provides
notice to citizens that certain conduct is the subject of |ega
restrictions and provides |imtations on enforcenent discretion, it
will pass this threshold test. As to discretion, he said, at p.
642:

What becones nore problematic is not so nuch general
terns conferring broad discretion, but ternms failing to
give direction as to howto exercise this discretion, so
that this exercise may be controlled. Once nore, an
unperm ssibly vague law will not provide a sufficient
basis for legal debate; it will not give a sufficient
i ndi cation as to how deci sions nust be reached, such as
factors to be considered or determ native elenents. In
giving unfettered discretion, it wll deprive the

judiciary of nmeans of controlling the exercise of this
di scretion.

Thus, the focus is not on the nature of the tribunal enforcing
the aw, but on whether the tribunal's discretion is controlled by

intelligible standards.

Further, s. 169 of the Crim nal Code provides that offences
under s. 163 nmay be tried on indictnent or summarily. \Were the
Crown proceeds by indictnment s. 536(2) pernmits the accused to el ect

to be tried by a court conposed of a judge and jury. |In such cases

1996 CanLll 3465 (BC SC)



162

163

- 76 -

the jury, with the assistance of instruction on the |law by the
presiding judge, interprets and applies the lawto the facts of the
case at hand. If a jury conprised of ordinary citizens is capable
of applying the | aw of obscenity in a crimnal case, surely trained
custons officers are capable of applying it in a civil regulatory
setting with the assistance of rel evant evidence, including expert
opinion, and conpetent instruction on the relevant |ega
principles. The capability of custons officers was attested to by
Bart Testa, an expert in semotics or signs, who said, when
explaining the difficulties inherent in assessing literary and
artistic nmerit of sado-nmasochistic representations wthout an
under st andi ng of the codes and conventi ons enpl oyed in that genre:
The people involved in Custonms have not, in ny view,
devel oped an understanding or know edge of the codes
necessary to understand the m xed nessages and m xed
codes in, for exanple, the work of John Preston.

And it is not beyond themto do so. | just don't bel i eve
that they have done so .

Finally, while the interpretation and application of code
9956(a) is initially in the hands of bureaucrats, the |egislation
provides a right of appeal to the courts, where the law will be

interpreted and applied by the judiciary.

Accordingly, the plaintiffs' submssion that the law is
unconstitutionally vague because it is applied by civil servants

and not by the judiciary nust be rejected.
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| turn now to the plaintiffs' second point, viz., that
Menorandum D9-1-1 i s the operative docunent and that it is not | aw
Code 9956(a) of the Custons Tariff incorporates s. 163(8) of the
Crimnal Code by reference. The latter qualifies as a limt
prescribed by law Butler, supra. Sopinka J., witing for the
Court on this point, said at p. 491:
St andar ds whi ch escape preci se technical definition,
such as "undue", are an inevitable part of the law. The
Crim nal Code contains other such standards. W t hout
commenting on their constitutional validity, | note that
the ternms "indecent”, "immoral"” or "scurrilous”, foundin

ss. 167, 168, 173 and 175, are nowhere defined in the
Code. It iswithinthe role of the judiciary to attenpt

tointerpret these terns. |If such interpretation yields
an intelligible standard, the threshold test for the
application of s. 1 is net. In my opinion, the

interpretation of s. 163(8) in prior judgnments which I
have revi ewed, as suppl enent ed by t hese reasons, provides
an intelligible standard.

The standards identified by Sopinka J. for the interpretation
and application of s. 163(8) of the Crim nal Code have been set out
by Canada Custons for the guidance of its officers in sections 5
t hrough 9 of Menorandum D9-1-1. These guidelines are prepared in
consultation with the Departnent of Justice and are revised from
time to tine to take account of changing jurisprudence. They are
| egal advice, like advice given by a lawer to a prospective
inmporter, and like instructions given by the presiding judge to a
jury on the trial of an indictnment preferred under s. 163 of the
Cri m nal Code. In using the guidelines in Mnorandum D9-1-1,

custons officers are therefore engaged in the application of a
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nmeasure that has been found in Butler to be one "prescribed by | aw'

as that phrase is used in s. 1 of the Charter.

Inthe result, the plaintiffs' subm ssion that the | egislation

fails on the ground of vagueness cannot succeed.

c. Wether the linmtation is reasonable
and denonstrably justified

Section 1 of the Charter next requires that the infringenent
be shown to be "reasonabl e" and "denonstrably justified in a free

and denocratic society". As MlLachlin J. stated inRJIR - MacDonal d

Inc. v. Canada (Attorney General) (1995), 127 D.L.R (4th) 1

(S.C.C.) at pp. 88-9, paras. 127-8, the state bears the burden of
denonstrating that the infringenment is justifiable by the processes
of reason and rationality, that is, by rational inference from
evi dence or established truths. She summarized the burden as

follows, at p. 89, para. 129:

The bottomline is this. Wile remaining sensitive
to the social and political context of the inpugned |aw
and allowing for difficulties of proof inherent in that
context, the courts nust neverthel ess insist that before
the state can override constitutional rights, there be a
reasoned denonstration of the good which the |aw may
achieve in relation to the seriousness of the
infringement. It is the task of the courts to maintain
this bottom Iline if the rights conferred by our
constitution are to have force and neaning. The task is
not easily discharged, and may require the courts to
confront the tide of popular public opinion. But that
has al ways been the price of naintaining constitutional
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rights. No matter how inportant Parliament's goal may
seem if the state has not denonstrated that the neans by
which it seeks to achieve its goal are reasonable and
proportionate to the infringenent of rights, then the | aw
nmust perforce fail.

The factors relevant to the denonstration required by s. 1 are
set out in R v. Qakes, [1986] 1 S.C. R 103. They are summari zed
by MLachlin J. in RIJR - MicDonald at pp. 89-90, para. 130 as

foll ows:

The first requirement is that the objective of the |aw
l[imting the Charter right or freedom nust be of
sufficient inportance to warrant overriding it. The
second i s that the neans chosen to achi eve the objective
nmust be proportional to the objective and the effect of
the aw -- proportionate, in short, to the good which it
may produce. Three matters are considered in determ ning
proportionality: the nmeasures chosen nmust be rationally
connected to the objective; they nust inpair the
guaranteed right or freedom as little as reasonably
possi ble (mnimal inpairnment); and there nust be overal
proportionality between the deleterious effects of the
measures and the salutary effects of the |aw

(1) The inportance of the objective

The first stepinthis part of the analysis is toidentify the
obj ective of the |egislation. The plaintiffs conceded, | think
correctly, that the objective is the same as that of s. 163 of the
Crimnal Code. By incorporating the Code definition of obscenity
into the inpugned custons |egislation, Parliament nmade clear its

intention that the provisions are part of a |legislative schene to
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deal with the sane subject matter. Thus, s. 163 of the Crim nal
Code and s. 114 and code 9956(a) of Schedule VIl of the Custons
Tariff conprise a dualistic attack on obscenity, the fornmer by
crimnalizing its dissemnation within the country and the latter

by prohibiting its entry.

In Butler, the Suprene Court of Canada identified the
objective of the legislation as the avoidance of harm caused to
society by the detrinmental inpact on its nenbers of exposure to
obscene nmaterial, and found that objective to be sufficiently
pressing and substantial to justify an interference with the

expression right.

However, the plaintiffs submtted that Butler is not
determ native of the "pressing and substantial"” issue here. They
poi nted out that the Crimnal Code does not crimnalize possession
for nere personal use. On that fact, they rested the proposition
that there is no pressing and substantial concern about individual
citizens possessing obscene material for personal use. As the
custons | egi sl ati on does not exenpt obscene materials inported for
personal wuse, it follows, they said, that to that extent the
| egi sl ati on does not have a constitutionally |legitimte purpose.
They enphasized what has been described as the "right of noral
i ndependence”, an adjunct of which is the right of individuals to

consume pornography in private, and urged that it nust be respected
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even if the <condition in which human beings flourish is

conprom sed.

| cannot agree. First, the plaintiffs rest their subm ssion

on American authorities, notably Stanley v. State of Georgia, 22 L.

Ed. 2d 542 (1969, U S S C.), particularly at pp. 549-50, and
t he dissenting judgnment of Black J. joined by Douglas J. at pp.
836-38 in United States v. Thirty-seven (37) Photographs, 28 L. Ed.

2d 822 (1971, U.S. S. C.). These passages emanate from a very
different constitutional heritage in which free speech and privacy
arerelatively unfettered constitutional rights. The United States
constitution has no provisionsimlar tos. 1 of the Charter, which
permts the state to override those individual rights in
justifiable circunstances, and these authorities are therefore of

limted assi stance.

Moreover, there is nothing in Butler that suggests that the
di ssem nation of obscenity is not crimnal conduct if the end
result is personal use of that material. The ultimate purpose of
nost, if not all, obscenity is use by individuals. Indeed, it is
that very result that the crimnalization of the dissem nation of
obscenity is intended to prevent. It is the use of obscenity by
i ndi viduals that produces harm to society and it is irrelevant

whether the use is in public or in private: see R_v. Red Hot Video

Ltd. (1985), 18 CC.C. (3d) 1 (B.C.C A ), per Anderson J. A , at pp.
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22-3. The crimnalization of the propagati on of obscenity has as

its aimthe limting or preventing of such use.

As wel |, the inportation of obscenity across our borders is no
| ess a dissem nation of it than the distribution of it within our
borders. Butler has nade it clear that it is the proliferation of
obscenity in Canada that is the evil. The act of inporting
contributes to that proliferation, both in the quantity and in the

geogr aphi ¢ di spersal of obscene material.

Finally, the invasion of privacy and individual autonony that
woul d be involved in crimnalizing possession wthin Canada for
personal use is not a factor in the custons schene. The privacy
right protects a reasonable expectation of privacy from an
unr easonabl e search and seizure, but it is not an absolute right
and it must give way in appropriate circunstances to the
governnent's interest inintruding on individual privacy to enforce

the law. Hunter v. Southamlnc., [1984] 2 S.C. R 145 at pp. 159-60.

That proposition is further exenplified in R v. AQdfield, [1987]
3 WWR 671 (B.C.C A ), where Wl lace J. A observed that there is
no constitutional right of privacy distinct fromthe right to be
free fromunreasonabl e search and sei zure enshrined in s. 8 of the

Charter. He said, at p. 672:

| do not accept the proposition that s. 8 guarantees a
broad and general right to be secure from unreasonabl e
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invasion of privacy, apart entirely from search or
sei zure

Persons entering Canada have an even |ower expectation of
privacy than in nost other situations. Witing for the majority in
R v. Simons, [1988] 2 S.CR 495 a case concerning the
| egitimacy of a strip-search of a person seeking to enter Canada,

D ckson C.J.C., as he then was, said at p. 528:

Peopl e do not expect to be able to cross international
borders free fromscrutiny. It is commonly accepted that
soverei gn states have the right to control both who and
what enters their boundaries. For the general welfare of
the nation the state is expected to performthis role.
Wthout the ability to establish that all persons who
seek to cross its borders and their goods are legally
entitled to enter the country, the state would be
precluded from performng this crucially inportant
function.

Accordingly, the fact that the inpugned |egislation has the
effect of prohibiting obscene materials intended for private

possession and use does not dimnish the inportance of the

objective of inpeding the proliferation of obscenity.

There were other factors that persuaded Sopinka J. in Butler

of the inportance of the objective of s. 163(8) of the Crimnal
Code. At pp. 497-8, he referred to the fact that such | egislation
may be found in nost free and denocratic societies; that denocratic
soci eties have for centuries set limts on freedomof expression by

suppressi ng obscenity to protect the noral fibre and well -bei ng of
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the state; that the crimnalization of obscenity has been held to

be conmpatible with the Canadian Bill of Rights in R v. Prairie

Schooner News Ltd. (1970), 75 WWR. 585 (Man. C A ) at p. 604; and

that the enactnent of s. 163(8) is consistent with Canada's
international obligations, referring to the Agreenment for the
Suppression of the Crculation of Qobscene Publications and the
Convention for the Suppression of the Circulation of and Traffic in
(bscene Publications. He referred as well to "the burgeoning

por nography industry". Those factors are equally cogent here.

In the result, the question whether the objective of the
challenged legislation is of sufficient inportance to justify
interfering wwth the protected freedom nust be answered in the

affirmati ve.

(2) Whether the nmeans chosen are proportional
to the objective and effect

(a) \Whether t he neans are rationally
connected to the objective

The first stepin the proportionality analysis is to determ ne
whet her the neasures chosen by Parlianent are rationally connected

to the objective of the |egislation.

The plaintiffs argue that the federal Crown has not proven

that the legislation results in the detention and prohibition of
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only obscene material. They say the evidence establishes that the
legislation is grossly over-inclusive, in that it detains and
prohi bits nuch non-obscene material. This is an inherent defect of
any systemof prior restraint, they say, because such systens have
a propensity toward censorship, as it is much easier to prohibit
material than to prosecute it later; because there is little
opportunity for public appraisal and criticismof the process; and
because, as the plaintiffs put it, the job of a censor is to
censor. As well, the plaintiffs contend that the inpugned
| egi slation is under-inclusive, in that nuch obscene material finds
its way into the country. Further, they say, many cl assifications
defy rationality and fairness. The result, in their subm ssion, is
that the defendants have not established a rational connection

between the |l egislation and the objective.

The difficulty with that argunent is that the Custons Tariff,
s. 114 and code 9956(a) of Schedule VII, prohibits the inmportation
only of material that is deemed to be obscene under s. 163(8) of
the Crimnal Code. Butler holds that s. 163(8) of the Code is
rationally connected to the objective shared by that |egislation
and the inpugned custons |egislation. It follows that the
prohi bition of inported obscenity is rationally connected to the
objective of the custons |egislation, and that to the extent that
non-obscene material 1is prohibited and obscene nmaterial 1is

admtted, it is a result of inadequate exam nation and incorrect
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interpretation and application of the law. The results identified
by the plaintiffs are not caused by the law, but by the
adm nistration of the law by those to whom the discretion to

enforce the | aw has been del egat ed.

The plaintiffs attenpted to distinguish Butler on the basis of
the nedia and the content of the materials in question in that
case. They sought to confine Butler first, to graphic obscenity
and, secondly, to heterosexual obscenity. From t hose prem ses,
they argued that the federal Crown has failed to prove a causa
connecti on between the consunption of textual pornography and harm
to soci ety, and between t he consunpti on of pornography produced for

honmosexual audi ences and harmto society.

However, Butl er cannot be distinguished inthe ways suggest ed.
The materials wunder consideration in Butler consisted of
vi deot apes, nmagazi nes, and sexual devices: see pp. 463, 464-65. It
is not clear whether the questionable parts of the nagazines were
textual or pictorial or both. Nevertheless, in his review of the
hi story of the | aw of obscenity, Sopinka J. referred at p. 474 to
Brodie v. The Queen, [1962] S.C.R 681, a decision in which the
novel "Lady Chatterley's Lover” was held to be obscene. 1n doing
so, he said nothing to suggest that text should now be excluded
from the obscenity test. | ndeed, Gonthier J., in a concurring
judgnment delivered for hinmself and L' Heureux Dubé J., expressly

departed fromthe reasoni ng of Sopinka J. when, at pp. 517-19, he
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di stingui shed between the content of pornography and its
representation, and suggested that the nedium of representation
coul d be determ nati ve of whether pornographic material is obscene.
That was not the view of the majority in Butler. Accordi ngly,
books and other witten materials are not excluded from the

application of the obscenity | aw.

In seeking to distance pornography produced for honbsexua
audi ences fromthe reach of Butler, the plaintiffs submtted that
Butler is confined to heterosexual pornography that deneans wonen
and thus causes harmto society. They referred to L.E.A F., an
intervenor in that case, as representing the views of a pro-
censorship faction of the fem nist novenent. They suggested the
subm ssions nmade by L.E.A F. were influential in the decision in
Butler, and that the rights of honbsexual s were overl ooked. They
enphasi zed that the essence of the decision was the finding that
het er osexual obscenity causes harm to society by desensitizing
attitudes toward wonen as a class, and |led evidence to attenpt to
show that it has not been denonstrated that honosexual pornography

causes harm

Thi s suggested di stinction cannot be nmai ntained. The materi al
in question in Butler was seized from M. Butler's retail video
store and consi sted of magazi nes and vi deot apes descri bed as "hard
core pornography"” and various sexual devices. The trial judge

described it in these words:
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The material includes the presentation of sexual
i ntercourse, anal intercourse, acts of cunnilingus and
fellatio, nen and wonen masturbating, nen ejaculating in
the face and other parts of the body of wonen and ot her
nen, | esbi ani sm honpbsexual ity, i ncestuous sexua
relations, group sex, very colourful and highly
magni fied, prolonged and vivid views of male and fenal e
genitalia, and use of various kinds and descriptions of
sexual devices. [Enphasis added]

R_v. Butler (1989), 50 CC C (3d) 97 (Man. QB.) at p.

100
Thus, the material contained depictions of honosexual practices.
The Manitoba Court of Appeal entered convictions on all counts.
The Supreme Court of Canada set asi de those convictions and ordered
a newtrial on all counts. It is inplicit in that decision that
such material is considered by the Suprenme Court of Canada to be
capabl e of constituting obscenity. Indeed, it should be noted that
the plaintiffs conceded i n argunent that honosexual pornography can

be obscene within the nmeaning ascribed to that word by Butler.

Further, the judgnent speaks of harm caused generally by

obscenity. Sopinka J., speaking for the magjority, said at p. 485:

Harmin this context neans that it predi sposes persons to
act in an anti-social manner as, for exanple, the
physi cal or nental m streatnent of wonen by nmen, or, what
i S perhaps debatable, the reverse. Anti-social conduct
for this purpose is conduct which society formally
recogni zes as inconpatible with its proper functioning.
[ Enphasi s added]

In describing the nature of that harm at p. 493, he adopted the

following words of the Report on Pornography by the Standing
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Comm ttee on Justice and Legal Affairs (MacCGui gan Report)(1978), at
p. 18: 4:

The cl ear and unquesti onabl e danger of this type of
material is that it reinforces sonme unhealthy tendencies
i n Canadi an society. The effect of this type of materi al
istoreinforce nmal e-fenal e stereotypes to the detrinent
of both sexes. It attenpts to make degradation,
hum liation, victimzation, and violence in human
rel ati onshi ps appear nornmal and acceptable. A society

whi ch hol ds t hat egalitari ani sm non-vi ol ence,
consensualism and nutuality are basic to any human
interaction, whether sexual or other, is clearly

justified in controlling and prohibiting any nedi um of
depi ction, description or advocacy which viol ates these
principles. [Enphasis added]

188 During his review of the jurisprudential history of the

obscenity | aw, Sopinka J., at p. 480, quoted Wlson J. in Towne

C nema Theatres Ltd. v. The Queen, [1985] 1 S.C.R 494 at p. 524,

where she described the nature of the harm caused by obscenity in

this way:

The nost that can be said, | think, is that the public
has concl uded that exposure to material which degrades
the human dinensions of life to a subhuman or nerely
physi cal di nension and thereby contributes to a process
of noral desensitization nust be harnful in sonme way.

Further, in reaching his <conclusion on the "pressing and

substantial " issue, Sopinka J. said at p. 498 of Butler:

| woul d therefore conclude that the objective of avoi di ng
t he harmassoci ated wi th the di ssem nati on of pornography
inthis case is sufficiently pressing and substantial to
warrant sone restriction on full exercise of theright to
freedom of expression. [Enphasis added]
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| have already noted that the pornography in Butler included

depi cti ons of honbsexual practices.

The passages | have quoted do not support the suggestion that
Butl er has no application to pornography produced for honpbsexual

audi ences.

Moreover, to accede to that suggestion would be to derogate

fromthe community-standard test. 1I1n a passage approved by Sopi nka

J. at p. 478 in Butler, WIlson J. enunciated that test in Towne

G nema, supra, at p. 521 in these words:

It is not, in ny opinion, open to the courts under s.
159(8) [now s. 163(8)] of +the Cimnal Code to
characterize a novie as obscene if shown to one
constituency but not if shown to another . . . Inny
view, a novie is either obscene under the Code based on
a national community standard of tolerance or it is not.
If it is not, it may still be the subject of provincial
regul atory control.

That test does not permt of the proposition that material that

woul d ot herwi se be obscene is not obscene if it is produced for a

honmosexual audi ence.

Accordingly, the plaintiffs' subm ssion that pornography
produced for honosexual audiences is not within the anbit of the

But | er deci sion cannot be accept ed.
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In viewof that conclusion, it is not necessary to address the
plaintiffs' contention that the rational connection between the
| egi sl ati on and the objective nust be denonstrated by evidentiary
proof that there is a causal relationship between pornography
produced for honpsexual audi ences and harmto society, and that the

def endants have not net that evidentiary burden.

| woul d hol d against the plaintiffs on this subm ssion in any
event. As to the standard of proof of causation, Sopi nka J. said,
at p. 501 in Butler, that the rational |ink between s. 163 and the
objective nust relate to the actual causal relationship between
obscenity and the risk of harm to society. He concl uded that,
al t hough no direct causal |ink could be proven, it was appropriate
in that case to assune a cause-and-effect relationship between
obscenity and harm At p. 502 he wote:
Wil e a direct |ink between obscenity and harmto soci ety
may be difficult, if not inpossible to establish, it is
a

reasonable to presune that exposure to inages bears
causal relationship to changes in attitudes and bel i efs.

and at p. 504:

| am in agreement with Twaddl e J. A who expressed the
view that Parlianment was entitled to have a "reasoned
appr ehensi on of harmt resulting fromthe desensitization
of individuals exposed to materials which depict

vi ol ence, cruel ty, and dehumani zation in sexual
rel ations.
Accordingly, | am of the view that there is a

sufficiently rational |ink between the crim nal sancti on,
whi ch denonstrates our conmunity's disapproval of the
di ssem nation of materials which potentially victimze

1996 CanLll 3465 (BC SC)



194

195

- 92 -

worren and which restricts the negative influence which
such materials have on changes in attitudes and
behavi our, and the objective.

| acobucci J. concisely sunmarized this approach to the

establ i shment of a rational connection in RIJIR - MacDonal d, supra,

at p. 105, para. 184, in these words:

Rati onal connection is to be established, upon a civil
standard, through reason, logic or sinply commobn sense.
The exi stence of scientific proof is sinply of probative
value in denonstrating this reason, logic or common
sense. It is by no neans dispositive or determ native.

McLachlin J. took a simlar approach at pp. 97-8, paras. 155 - 158
of RIJIR - MacDonal d.

On bal ance, the evidence led relating to a causal |ink between
honmosexual pornography and harm to the consunmers of that
por nography and to society as a whole was far from conclusive
| ndeed, a study comm ssi oned by Canada Custons and conducted by Dr.
Wlliam L. Mrshall, an em nent clinical psychol ogist, concluded
that exposure of custons officers to pornography in the
cl assification process produced no denonstrabl e negati ve changes in
their enotions, attitudes and behaviours. Nevertheless, there is
soci al -sci ence evidence |inking such pornography to undesirable
behavi oural changes in sone persons exposed to it. For exanple,
the federal Crown referred to the opinions of Professor Neil M

Mal amuth of the University of California, Los Angeles, a
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psychol ogi st who has extensive experience in the study of the
psychol ogi cal aspects of pornography, sexual aggression, and nedi a
effects. Professor Mal anmuth's research findings and opi ni ons have
been published in books and professional journals. He is known to
espouse t he vi ewthat pornography produced for honbsexual audi ences
may cause the kinds of changes in attitudes, enotions, and
behavi ours identified in Butler as harnful to society. Wile the
expert wtnesses called by the plaintiffs were nore or |ess
critical of Professor Ml anmuth's nethods and conclusions, they
generally acknow edged that he is a leading researcher in the

field.

Thus, there is a body of social-science evidence that woul d
support Parliament's reasoned apprehensi on t hat obscene por nogr aphy
produced for honpsexual audiences causes harm to society. The

wei ght of that evidence is a matter for Parlianment to assess.

Before | eaving this aspect of the matter |I should nention the
plaintiffs' submssion that the federal Crown has failed to
denonstrate the necessary rational connection because it |led no
evi dence that custons officers even consider the question of harm
in maki ng cl assification decisions. The plaintiffs relied onR_v.
Hawki ns (1993), 86 C.C.C. (3d) 246 (Ont. C.A), and particularly
the follow ng passage of the reasons for judgnent of the Court at

p. 263:

1996 CanLll 3465 (BC SC)



198

199

200

- 94 -

Under the Butler test, not all material depicting adults
engaged in sexual ly explicit acts which are degradi ng or
dehumani zing will be found to be obscene. The materi al
nmust al so create a substantial risk of harmto society.
That risk is now an el enment of obscenity-based crines.
Li ke any elenent of a crimnal allegation, it nust be
proved beyond a reasonabl e doubt and that proof nust be
found in the evidence adduced at the trial.

Whet her proof of that elenment is necessary in classification
decisions made wunder the custons schene is not before ne.
Moreover, the gist of the plaintiffs' submission is that the
federal Crown nust fail on the rational -connectiontest if it fails
to prove that custons officers apply the law correctly. As | have
already stated, the faulty application of the law by statutory

del egates has no s. 52(1) constitutional inplications.

The plaintiff's subm ssion based on over- and under-
i nclusiveness did not arise in Butler. Wile the question of the
breadth of the inpugned | egislation is appropriately considered in
the proportionality analysis, the thrust of the plaintiffs
subm ssion here is that a system of prior restraint cannot be
considered to be rationally connected to an objective that
infringes freedom of expression. Accordingly, they say, the
statutory delegation of the power to prohibit obscenity cannot

wi thstand the rational -connection test.

The doctrine of prior restraint is an American one that

espouses that no restraint of free speech should be countenanced
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except in the nobst urgent circunstances: see Enmerson, Thomas L.,
"The Doctrine of Prior Restraint”, (1955), 20 Law and Cont enporary
Probl ens 648, at p. 655. Such a doctrinal approach to the issues
here would ignore the requirenent that an exam nation of
| egi slation under s. 1 of the Charter nust be a purposive one, as

descri bed by Dickson J., as he then was, in R_v. Big MDrug Mart,

[1985] 1 S.C R 295 at p. 344 as foll ows:

This Court has al ready, in sone neasure, set out the
basi ¢ approach to be taken in interpreting the Charter.
In Hunter v. Southam Inc., [1984] 2 S.C R 145, this
Court expressed the viewthat the proper approach to the
definition of the rights and freedons guaranteed by the
Charter was a purposive one. The neaning of a right or
freedom guaranteed by the Charter was to be ascertai ned
by an anal ysi s of the purpose of such a guarantee; it was
to be understood, in other words, in the light of the
interests it was nmeant to protect.

Thi s approach nmandat es a consi derati on of the right or freedom
in question in its context in the particular case. As WIson J.

said, in Edmonton Journal v. Alberta (A G), [1989] 2 S.C R 1326

at pp. 1355-56:
The contextual approach attenpts to bring into sharp
relief the aspect of the right or freedomwhich is truly
at stake in the case as well as relevant aspects of any
val ues in conpetition with it.
Thus, in Canada, freedom of expression is not accorded

transcendent inportance in every situation; conpeting rights and

val ues may prevail
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Further, the plaintiffs' subm ssion that any system of prior
restraint is inevitably over-inclusive because of a propensity of
censors to censor is a generalization that is overcone by the fact
that the decision-making discretion of custons officers here is

constrained by law. They may not prohibit material that is not

obscene.
Moreover, it is not the timng of the restraint, whether
"prior" or "subsequent", that is critical. Wuat is inportant is

whet her the discretion is |imted by proper standards. The point
i s made by Professor Frederick Schauer in "Fear, Ri sk and the First
Amendnent: Unraveling the Chilling Effect", [1978] Boston
Uni versity Law Review 685 at pp. 727-28, in this way:

Unchecked discretion, vague standards and inconpetent

adm nistration, while frequently associated with the

systemof prior restraint, can just as easily exist in a

system of subsequent punishnment. |If the flaws inherent

in any prior restraint schene do lead to frequent

i nstances of m staken suppression of protected material,

the fault lies in the applicable rules and procedures

timng is a largely irrelevant factor.

The issue, therefore, is not whether any system of prior
restraint of expression is capable of being rationally connected to
the objective, but whether this system of prior restraint is so

connect ed.

In summary, Butler has settled the point that there is a

rational connection between s. 163(8) of the Crimnal Code and the
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objective of preventing obscenity, both heterosexual and
honmosexual . As that provision is incorporated by reference in the
i mpugned legislation to further the sanme objective, a simlar

connection exists here. |InlLavignev. OP.S E U, [1991] 2 S.CR

211, Wlson J. stated at p. 291:

The OGakes inquiry into "rational connection"” between
obj ectives and neans to attain themrequires nothing nore
than a showi ng that the |l egiti mate and i nportant goal s of
the legislature are logically furthered by the neans the
governnent has chosen to adopt them

It is self-evident that the objective of preventing the
proliferation of obscenity is logically furthered by prohibiting

its inmportation into Canada.

(b) Whether there is mninma
i mpai rment _of the right

It is necessary to consider the nature of the expression right
to put this discussion in context. There is no hierarchy of

Charter rights: Dagenais v. Canadian Broadcasting Corporation,

[1994] 3 S.C R 835 at p. 877. Neverthel ess, freedomof expression

enjoys a high standing. In Ednonton Journal v. Alberta (Attorney

General), [1989] 2 SSC R 1326, Cory J. said at p. 1336:

It is difficult to imagine a guaranteed right nore
inportant to a denocratic society than freedom of
expr essi on.
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208 The val ues underlying the right to freedomof expression were

summarized in lrwin Toy Ltd. v. Quebec (Attorney General), [1989]

1 SCR 927 by Dickson CJ.C., as he then was, at p. 976 in this

way':

We have already discussed the nature of the principles
and values underlying the vigilant protection of free
expression in a society such as ours. They . . . can be
summari zed as follows: (1) seeking and attaining the
truth is an inherently good activity; (2) participation
in social and political decision-making is to be fostered
and encouraged; and (3) the diversity in fornms of
i ndi vidual self-fulfillment and human fl ouri shi ng ought
to be cultivated in an essentially tolerant, indeed
wel com ng, environnent not only for the sake of those who
convey a neaning, but also for the sake of those to whom
it is conveyed.

209 The neans chosen to further the objective of preventing the
harm that results from obscenity nust be bal anced against their

effects on those principles.

210 It is not necessary for the Crown to establish that it has
chosen the | east drastic neans avail able to achi eve the objective.
As stated by Lamer CJ.C. in R v. Chaulk, [1990] 3 S.C.R 1303 at
p. 1341:

Recent judgnents of this Court ( R v. Edwards Books
and Art Ltd., [1986] 2 S.C R 713; Ilrwin Toy Ltd. v.
Quebec (Attorney GCeneral), [1989] 1 S.C R 927; and
Ref erence re ss. 193 and 195.1(1)(c) of the Cri m nal Code
(Man.), [1990] 1 S.C.R 1123) indicate that Parlianment is
not required to search out and to adopt the absolutely
least intrusive neans of attaining its objective.
Furt hernore, when assessing the alternative neans which
were available to Parlianent, it is inportant to consider
whet her a | ess intrusive nmeans woul d achi eve the "sane"
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objective or would achieve the sane objective as
effectively.

Sopinka J. took a simlar approach in Butler, supra, at pp.

504- 05:

I n determ ni ng whether | ess intrusive | egislation may be
i magined, this Court stressed in the Prostitution
Reference, supra, that it is not necessary that the
| egi sl ative schene be the "perfect" schenme, but that it
be appropriately tailored in the context of the infringed

right (at p. 1138).

The reasoni ng underlying this approach is expl ai ned by WI son

J. in Lavigne v. Ontario Public service Enployees Union, supra, at

p. 295 as foll ows:

It seems to nme that this Court has agreed that a
form of "reasonabl eness” test my be preferable to a
strict application of the mnimal inpairnment branch of
Cakes in those circunstances where the Legislature nust
nedi ate between the clains of conpeting groups, and
especially where, in doing so, it opts to protect the
interests of the disadvantaged and disenpowered. In
t hose cases, the Court will defer to the choice of the
Legislature so long as alternative neasures for neeting
or pronoting the governnment's goals are not clearly
superi or.

The | egi slation prohibiting the dissem nati on of obscenity is
concerned with protecting individuals and groups who may suffer
harmas a result of its production and utilization. The protection
is extended not only to those who mght suffer attitudinal and
behavi ourial changes from exposure to obscenity, but to those

per sons and groups who m ght be harned because of those changes and

to vul nerabl e individuals and groups involved in its production.
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Their clains to protection nmust be bal anced agai nst the clains of
i nporters and consuners of obscenity to free expression. The neans
chosen here by Parlianment are not the | east drastic neans avail abl e
of achi eving the objective, but they nmust not be struck down sinply
for that reason and w thout consideration of their reasonabl eness

and effectiveness.

The federal Crown rested on a defence of the inpugned
| egi sl ati on and nmade no attenpt to suggest avail able alternatives.
As counsel for the federal Crown put it:

Parliament has tailored a system of custons regul ations

whi ch gives an inporter the right to seek judicial review

of adm nistrative decisions if aggrieved while preventing

the legitimate and inportant business of custons

adm ni stration frombei ng brought to a standstill. G ven

the volume of inportations in Canada at the various

poi nts of entry each year no other practical alternative

can be envi si oned.

That is a cogent submission. Wile the government has the burden
of denonstrating m nimal inpairnment, the Court nust have due regard

to the practicalities of the circunstances facing Parlianent.

The suggestion that there should be a trial, in which the
liberty of the inporter and the availability of the material would
be at stake, for each item Custons considers to be within code

9956(a) i s unreasonable. That would be inpractical. United States

v. Cotroni [1989] 1 S.C.R 1469, where the issue was whether the

extradition laws wunconstitutionally infringed the right of a
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Canadi an citizen to remain in Canada, deals with this point. In
rejecting the subm ssion that extradition is not a reasonable |imt
in circunstances where the accused is a Canadian citizen, the
conduct of the accused with respect to the alleged crinme took pl ace
entirely in Canada, and the accused could be charged with the
of fence under Canadian as well as United States | aw, La Forest J.,

in the magjority judgnment, observed at p. 1494 that:

to require judicial exam nation of each individual
case to see which could nore effectively and fairly be
tried in one country or the other wuld pose an
i npossi bl e task and seriously interfere with the workings
of the system

He went on at p. 1495 to say:

A comment | made in R v. Edwards Books and Art Ltd.
supra, (now approved by a majority of this Court: see R
v. Schwartz, [1988] 2 S.C.R 443, at p. 488) seens
appropriate here. | stated at pp. 794-95:

G ven that the objective is of pressing and
substantial concern, the Legislature nust be
al lowed adequate scope to achieve that
obj ecti ve. It must be renmenbered that the
busi ness of government is a practical one.
The Constitution must be applied on a
realistic basis having regard to the nature of
the particul ar area sought to be regul ated and
not on an abstract theoretical plane. In
interpreting the Constitution, courts nust be
sensitive to what Frankfurter J. in MGowan,
supra, at p. 524 calls "the practical |iving
facts" to which a |l egislature nust respond.

That comment is equally appropriate here.
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Further, a systemsuch as that in the United States, which was
offered by the plaintiffs as an illustration of a less intrusive
and allegedly superior system is not inperative in Canada.
Because free speech is presunptively protected by the First
Amrendnent to the United States Constitution, the guidelines for
detentions and seizures of pornographic materials issued by the
Department of Treasury, United States Custons Service, require
custons officers to refer to the U S. Attorney all materials they
consider to be obscene. Such materials then enjoy the protection
of rigorous procedural safeguards of free speech, including the

necessity for a judicial determ nation in each case.

The premse of such a system is an antipathy to prior
restraint of expressionin alnost all circunstances, a prem se that

finds no support in Canadian | aw. see, for exanple, Canada (Hunman

Rights Comm ssion) v. Taylor [1990] 3 S.C.R 892, where hunan

rights legislation prohibiting hate propaganda and authorizing a

human rights tribunal to enjoin it by an order to be filed and

enforced as a court order was held to be constitutional; Canadi an

Newspapers Conpany v. Canada (Attorney Ceneral), [1988] 2 S.CR

122, where mandatory publication bans under the Crim nal Code were

held to be constitutional; Dagenais v. Canadi an Broadcasti ng Corp.

[1994] 3 S.C. R 835, where common | aw publication bans with respect
tocrimnal trials were held to be consistent with constitutional

princi pl es when such bans are granted i n appropri ate circunstances;
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and R v. Keegstra, [1990] 3 S.C.R 697, where the Crimnal Code
provisions prohibiting hate propaganda were held to Dbe

constitutional.

Moreover, there is a vast difference between the United States
and Canada in the dinmension of the problem The United States is
a net exporter of pornography, unlike Canada, which i nports nost of
its pornography fromthat country. As the problemis different,

the solution my have to be different too.

The prem se of the plaintiffs' suggestion that specialized
tribunals be created to deal with i nported obscene material is that
t he inpugned | egislation precludes their creation. It does not.
In fact, the federal Crown's position is that its custons officers
are specialized tribunals for purposes of the i npugned | egi sl ati on.
| agree, although I will have nore to say about their training and
the tinme and resources nade available to them to perform their

functi ons properly.

It was suggested as well that rmuch of what Custons does coul d
be turned over to the provinces to be dealt with by provincially-
appoi nted adm ni strative agencies. For the court to suggest that
woul d be an unwarranted intrusion into matters that are properly

within the jurisdiction of el ected governnents.
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The burden on t he government to denonstrate m ni mal inpairnment
does not necessarily require the government to suggest a |ess
i ntrusive neans of achieving the |egislative objective and to show

that the inmpugned provisions are superior. In RIJR MacDonald,

supra, at p. 99, para. 160, MlLachlin J. said:

On the other hand, if the government fails to explain why

a significantly less intrusive and equally effective

nmeasure was not chosen, the law may fail. [ Enphasi s

added]
In that case, there was evidence that the governnment had consi dered
and rejected less intrusive neans of achieving the objective
relating to tobacco consunption but the governnment did not
denonstrate why those neans were not as effective as the neans
chosen. Here, it is difficult to inmagine an effective neans of
prohibiting entry of obscenity into the country that would not
i nvol ve delegation to admnistrative officers of inspection- and
deci si on-meki ng powers to be exercised at the ports of entry.
Thus, the failure of the federal Crown to suggest and rebut a | ess

intrusive schene is not determ native of the m nimal-inpairnent

issue in this case.

O her factors relevant to the conclusion that the | egislation
mnimally inpairs freedom of expression were dealt with in Butler

at pp. 505-09. Sone of them are rel evant here.
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First, the legislation, like s. 163(8) of the Crimnal Code,
was designed to catch only obscenity. Thus, it is carefully

tailored to neet the objective.

Secondly, neritorious works are not prohibited. Thi s
proposition requires elaboration. The plaintiffs established that
erotica produced for honbsexuals plays an inportant role in their
lives, arole far nore i nportant than heterosexual erotica plays in
the lives of heterosexual citizens. Erotica produced for
honmosexual s furthers, for them the three underlying val ues of free

expression enunciated in lrwin Toy Ltd., supra, at p. 976, that is

seeking and attaining truth, participating in social and political
deci sion-making, and cultivating the diversity of forms of
i ndi vidual self-fulfilnment and human flourishing in a tolerant or
wel com ng environnent. As the plaintiffs' w tnesses denpnstrat ed,
much honosexual erotica that has been prohibited as obscene i s not,
in fact, obscene. However, that result is not caused by the |aw

but by the incorrect application of the |aw.

Consi der abl e evi dence and argunment was directed to the topic
of honbsexual sado-masochi sm The plaintiffs established that
sado-nmasochismis a theatrical, ritualistic practice in which the
consent of the participants is inherent, although they conceded
consent is not necessarily always present. Custons officers

routi nely prohibit depictions and descriptions of sado-masochistic
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practices on the ground that they involve either explicit sex with
vi ol ence or sex without violence that subjects persons to degradi ng
or dehumani zing treatnent. However, it nust not be forgotten that
Sopinka J. said at p. 485 of Butler:
[ T] he portrayal of sex coupled with violence wll al nost
always constitute the wundue exploitation of sex.
Explicit sex which is degrading or dehumani zi ng may be
undue if the risk of harmis substantial. [ Enphasi s added]
Thus, descriptions and depictions of sado-nmasochi stic practices are
not necessarily obscene. Each case nust be considered discretely,
and such materials will not be obscene if they neet the "internal

necessiti es" test.

The internal necessities test was outlined in Brodie, supra,

at p. 704-5:

VWhat | think is ained at is excessive enphasis on the
t henme for a base purpose. But | do not think that there
i s undue exploitationif there is no nore enphasis on the
theme than is required in the serious treatnent of the

theme of a novel wth honesty and uprightness. That
[ Lady Chatterly's Lover] is a serious work of fictionis
to nme beyond question... The [obscenity] section

recogni zes that the serious-m nded author nust have
freedomin the production of a work of genuine artistic
and literary nerit and the quality of the work... nust
have real relevance in determ ning not only a dom nant
characteristic but also whether there is undue
expl oi tati on.

That test was affirnmed by Sopinka J. in Butler, supra, at pp. 481-
82, who went on to say at pp. 482-83:
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Accordingly, the "internal necessities" test, or what has

been referred to as the "artistic defence", has been

interpreted to assess whet her the exploitation of sex has

ajustifiable role in advancing the plot or thenme, and in
considering the work as a whole, does not nerely
represent "dirt for dirt's sake" but has a legitimte

role when neasured by the internal necessities of the

work itself.

The internal necessities test is easily stated but conpl ex and
difficult to apply. For exanple, Nino Ricci, a distinguished
Canadi an aut hor and professor of creative witing, |ooks for such
things as structure and pl ot devel opnent; internal consistency and
credibility; new and conpl ex use of |anguage; conplexity in the
psychol ogy of the characters, in the devel opnent of situations, and
in the exam nation of thenes; intent of the author, being careful
to distinguish between artistic purpose and quality; and soci al and

hi storical context of the work.

M. R cci defended three works prohibited by Custons:
"Afterglow', (Boston: Lace Publications, 1993), a collection of
stories about |esbian |Iove edited by Karen Barber; "I Once Had a
Master", (Boston: Alyson Publications, Inc., 1984), a collection of
short stories by John Preston dealing primarily with gay mal e sado-
masochi sm and "Melting Point", (Boston: Al yson Publications, Inc.,
1993), acollection witten by Pat Califia containing short stories
dealing with | esbhian and gay honosexuality, often with el ements of
sado- masochi sm and an essay on | eshianismand "safe sex". In his
opinion, all three have artistic and literary nerit. O

"Afterglow' he said
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[T]aking it as a whole, when the book is examned at its
structural and thematic level, it seenms to ne that
certainly one of the inportant functions and intentions
of this work is that attenpt to normalize or validate or
legitimze or destigmatize |esbian sexuality. And |
think that would be consistent with artistic intention
and woul d be evi dence of artistic intention, particularly
as those notifs are handled in a sophisticated and
literary manner.

Commenting on "I Once Had a Master", M. Ricci said:

[1]n essence this book does cover the spectrum. . . in
terns of the possibilities of witing, dealing with sex.
So we have . . . the initial stories, which are

reasonably conplex initiation stories about the accession
or the realization of one's sexual identity. W have the
three stories in the center which function nore as sinple
depictions of sexuality although, again, there is an
enotional context and, as in sone of the stories in
"Afterglow', they function as a statenent that this
sexuality exists and, in that sense, as a validation of
the reality of that sexuality. To the final two stories
where he begins to develop nore fully the enotional
repercussions of that sexuality and the need for sort of
a fuller enotional relationship. So again, taken as a
whol e, | think the book functions to try and cover that
whol e spectrum of possible functions and possibilities
for sex and sexual activity and possi bl e ways of dealing
with one's own sexual definitions and sexual identity.

M. Ricci went onto say, regarding "Melting Point™, that ". . . of
the three books this one is certainly the nost explicit and extrene
in its depictions of sex, but | think one would also argue it is
al so the nost sophisticated.” He reviewed the contents of the work
and sumred up his view of it as follows:
There would be no question in ny mnd that this work
anply neets the criteria for artistic nerit and artistic

pur pose. And, as | say, it ends with an essay on
| esbi ani sm and safe sex which is handled with the same
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degree of conmplexity and profundity as the fiction

material is. In other words, it is a fairly thorough
exploration of the contradictions often involved in
sexual behaviour and is, | think, very pronoting of safe

sex yet al so understanding of the ways in which people
often take risks that are quite dangerous for them It
al so analyzes the way in which wonen and AIDS in the
female community has been understudied and has been
| argely ignored.

These passages indicate the need for a careful and thoughtful
application of the internal necessities test, but they also
denonstrate that the proper application of that test, even to sado-
masochi stic representations, may redeem works that mght seem

obscene on first inpression.

"Macho Sluts", (Boston: Alyson Publications Inc., 1988) by Pat
Califia, illustrates this point. The book is concerned wth
| eshbi an, sado-nmasochistic practices. It was prohibited on several
occasi ons but when considered carefully wth the proper test in
mnd it was re-determ ned pursuant to s. 63 of the Custons Act to
be admi ssi bl e. That decision is in keeping with the author's
stated purpose and the proper application of the internal
necessities test. The author's introduction to the work is

informati ve:

“"Liberty is the right not to lie." - Al bert Canus

The things that seem beautiful, inspiring, and life-
affirmng to me seemugly, hateful, and | udi crous to nost
ot her people. This may be t he nost painful part of being
a sadomasochi st: this experience of radical difference,
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separation at the root of perception. Qur culture
i nsists on sexual uniformty and does not acknow edge any
and
m stakes. This snmug erotic totalitariani smdoes hidden

neutral differences - only crinmes, sins, diseases,

violence to dissidents and perverts. It distorts our

sel f-images, anbitions, and dreans. W think we are
al one, or crazy, or ridiculous. Qur desire learns to

curb itself, and we cone to depend on the strength of

self-repression for our safety. W live in fear of being
known, and such fear stifles the nascent erotic w sh
before the image of what is wshed for can be fully
formed. W know we are ugly before we have even seen

ourselves, and the injustice of this, the fal sehood,

chokes ne.

What, then, are ny <choices, as a witer and
sadomasochi st? | could keep ny sexuality private, wite

a

about other issues, other sorts of people, and tell

nmyself that these are nore inportant thenes,
uni versal characters, nore valid as literature

and | egitimacy.

nor e
That
involves telling a lie by om ssion - becomng invisible
as a pervert, assum ng an undeserved mantl e of normal cy

Califia here expresses the inportance of honobsexual sado-masochi st

l[iterature in furthering the principles and val ues that

underlie

freedomof expression as outlined inlrwn Toy, supra. She further

expresses a domnant thene prevalent in honpbsexua

art

and

literature, and one that was attested to by many of the plaintiffs

W tnesses, that is, the need for self-affirmati on and enpower nent

t hr ough expressi on.

Prof essor Becki Ross, a sociologist specializing in wonen's

studies, put it this way:

| would say that |esbian-made sexual materials validate
| eshian sexuality as healthy, as neaningful, and as
enpowering. They contribute to the positive fornmation of
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| eshi ans' consci ousness, community, and culture; they
conbat the historical legacy of invisibility and provide
| esbian readers or viewers with an avenue for self-

affirmation. | think a specialness or uniqueness of
| esbians is our sexuality, and access to producing and
consumng our own sexual images s crucial to

interrupting both the stubborn invisibility of |esbians
inthe culture at | arge and al so the negati ve probl ematic
stereotyping of |eshians as either, on the one hand
asexual , pinched spinsters, or as sex-crazed, man-hating
nonst ers. Lesbian S & M materials are especially
significant, I would say, to |l esbhian S & M sub-cul tures.

Lesbian S & Minages constitute a sub-genre of | esbian

por nography which is read by |esbhian consuners from a

place of famliarity with the codes and conventions

specific to lesbhian S & M fantasy, nmaterials, and
practi ces.

In the face of this evidence, a society comritted to the
val ues underlying freedomof expression, as our society is, cannot
defend the automatic prohibition of descriptions and depictions of
honmosexual sado-masochism Such materials nmust be subjected to the
internal necessities test, and if they nmeet that test they wll

avoid the effect of code 9956(a) of the Custons Tariff.

The third factor nmentioned by Sopinka J. at p. 506 in the
m ni mal -i npai rment anal ysis, the historic difficulties experienced
by Parlianent in defining obscenity, was settled by that decision

and is no |l onger of concern.

The fourth factor should be nentioned. Wile Sopinka J., a
pp. 506-7, attached inportance to the fact that s. 163(8) of the
Crimnal Code does not extend to the private use or view ng of

obscene materials, that consideration is of little weight here.
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The custons | egi sl ation does not nmake the inporter a crimnal; it

nmerely prohibits entry of obscene goods into the country.

(c) Proportionality between
del eterious effects and the

obj ective

The del eterious effects of the | egislation, as opposed to the
effects of its adm nistration and application, are that adm ssible
material is sometinmes detained to be exam ned for conpliance and
that wrong decisions are sonetinmes nmade in the classification of
materials. The first is a mninmal intrusion on the right of free
expression and is essential to the functioning of the system and
the attaining of its objective. The second is the inescapable
result of the fact that decisions are made by human bei ngs; they

cannot al ways be correct.

bscenity, whether produced for heterosexual or honpbsexua
audi ences, is a base formof expression, far fromthe core val ues
underlying free expression. The objective of the |egislation, on
the other hand, "seeks to enhance respect for all nenbers of
soci ety, and non-vi ol ence and equality intheir relations with each
other": per Sopinka J. in Butler at p. 509. The infringenent of s.
2(b) by the inpugned legislation is therefore mnimal in relation

to the objective to be achieved.
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(d) Wether there is proportionality

bet ween t he del eteri ous and sal utary

effects

There is al so proportionality between the del eterious effects

and the salutary effects of the |egislation.

The plaintiffs argued that the law is ineffective as it
catches only a small proportion of the obscenity crossing our
bor ders. They pointed to the evidence that a great deal of
prohibited material is readily available in news-stands, general -
i nterest bookstores, libraries, and even in the Little Sisters
store. As well, the nobst extrene obscenity, including child

por nography, is often smuggled into the country.

Nevert hel ess, a large vol une of obscene naterial is prohibited
as a result of the adm nistration of the inpugned | egislation. As
well, the existence of the system of inspection at our borders
undoubtedly serves as a deterrent to those who would wi sh to bring
obscene nmaterials into the country. Further, the legislation
assists the police in perform ng the functions necessary to carry
out Parlianment's dual approach to the objective. This is achieved,
in part, by custons officers assisting the police to identify
subj ects of investigation within our borders for possible crimnal

of fences relating to obscenity.
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The plaintiffs referred as well to technol ogi cal advances t hat
permt the electronic inportation of obscenity, and to the
inability of the inpugned legislation to deal with that problem
However, the fact that the legislation is not perfectly effective
in achieving the objective is not determ native. As noted by the

Court in MKinney v. University of Guelph, [1990] 3 S.C.R 229 at

p. 317:

[I]t is inportant to renenber that a | egislature should
not be obliged to deal with all aspects of a problem at
once. It nust surely be permitted to take increnenta
nmeasur es. It nmust be given reasonable |eeway to dea
with problens one step at a tine, to bal ance possible
inequalities under the |aw against other inequalities
resulting fromthe adopti on of a course of action, and to
take account of the difficulties, whether social,
econom ¢ or budgetary, that would arise if it attenpted
to deal wth social or economc problems in their
entirety, assum ng such probl ens can ever be perceived in
their entirety.

The plaintiffs submtted further that the governnent's
interest in prohibiting the inportation of obscene material is not
predi cated on any constitutionally entrenched right or freedom but
is justified on the basis of admnistrative considerations. I
cannot agree. The objective is to restrain the proliferation of

obscenity and that objective is founded on the notion that

obscenity di m ni shes fundanental val ues of society.

The plaintiffs' objectionthat materials of political, social,

and health val ue are being denied to honbsexual s can be net by the
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proper application of code 9956(a). So far as honpbsexual obscenity

is concerned, no case can be made for a differential treatnent.

In summary, the inpugned |egislation delegates the decision
maki ng power to trained custons officers. The legislation is
carefully drafted to prohibit only obscene materials. The schene
provides a conplete statutory code of review and appeal for
aggrieved inporters. The time periods within which the custons
officers nust exercise their powers are reasonable and are
specified in the legislation. The legislation does not grant a
right to an oral hearing but that is not fatal to a regulatory
schenme where the liberty and security of the person are not
affected. Wiile the burden of proof is on the inporter in the
revi ew and appeal process, that too is not unreasonable in such a
regul atory schenme. It should be noted that while the |egislation
does not specify how the custonms officers are to exercise their
di scretion, neither does it place any Iimtations on the evidence

and subm ssions they may receive.

Modern society has cone to rely on adm nistrative deci sion-
maki ng as essential to proper government and to recognize that
specialized tribunals and admnistrative decision-nakers are
particularly well-suited to deal with routine decisions requiring

speci al i zed knowl edge. Custons officers can fill that role.

1996 CanLll 3465 (BC SC)



244

245

246

- 116 -

Confort for the conclusion that the infringenent created on
freedom of expression by the inpugned |egislation may be found in
the fact that nmany other free and denocratic societies enploy

simlar schenmes of custons control over obscenity.

The Canadi an schenme does not crimnalize the inportation of
obscenity and does not subject the inporter to the possibility of
conviction for inporting obscenity, as is the case in several other
countries. The inpugned legislationis anere civil prohibition of
obscenity that is essentially regulatory. The focus is on
controlling and preventing the inportation of obscenity rather than
on punishing the inporter. In that respect, we differ from
Australia, Bernuda, Germany, New Zeal and, Singapore, Hong Kong and
France where the inportation of obscene articles is a crimna

of f ence.

Those countries have simlar systens for inspection and
detention of obscenity at their borders. As already nentioned, the
United States custons regine also proscribes the inportation of
obscenity and detects it by an inspection systemat its borders.
Great Britain also prohibits the inportation of obscene materials
under the provisions of the Custons Laws Consolidation Act (1876),
39-40 Vict. ¢ 36, as do Japan, Trinidad, and Tobago under simlar

| egi sl ation.
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It is settled that the courts should be slowto interfere with
Parliament's reasonable assessnent of where the Iline between

conpeting val ues shoul d nost properly be drawn: Irwin Toy Ltd. v.

Quebec (Attorney CGeneral), [1989] 1 S.C.R 927 at pp. 993-94. | am

satisfied that the | egi sl ation questi oned here has been shown to be
reasonabl e and denonstrably justified pursuant to s. 1 of the
Charter. Accordingly, the claimbased on s. 52(1) of the Charter

must be di sm ssed.

| turn now to consider whether the plaintiffs are entitled to

a remedy under s. 24(1) of the Charter.

B. VWhet her the application of the leqgislation infringers a
Charter right or freedom

1. Whet her s. 2(b) is infringed

As already stated, custons officers are not authorized by the
i mpugned sections of the Custons Act to prohibit the inportation of
material that is not obscene. To the extent they may do so they
exceed their powers and their errors are susceptible to correction
by the procedures set out in the Custons Act for re-determ nations
and appeals. No systemcan entirely elimnate errors inherent in

t he deci si on-maki ng process; human beings are not infallible.
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However, to attribute the errors denonstrated in this tria
entirely to human fallibility would be to ignore the grave systemc

problens in the Custons adm ni stration.

Most honosexual pornography is inported from outside Canada.
Honobsexual s forma snmall mnority group in society, probably |ess
t han 10% according to the evidence here, and there are only four
bookstores in Canada dealing extensively in their literature.
| nported shipnents destined for those bookstores are nethodically
identified and scrutinized by custons officers. Mor eover ,
estimates by custons officers of the proportion of all materials
t hey detained and examned in relation to code 9956(a) that were
produced for honbsexual audiences ranged from 20% to 75% a

proportion far in excess of the relative size of the group.

Further, a di sturbing anount of honpbsexual art and literature
that is arguably not obscene has been prohibited. The plaintiffs’
expert witnesses identified several prohibited books and works of
art that, although concerned wth honposexual practices, had

overriding cultural, political, or educational val ue.

During subm ssions, counsel for the plaintiff argued that,
al t hough custons officers are diligent and hardwor ki ng peopl e, they
are not capabl e of making these difficult decisions. | agree, with
one qualification. | found those officers who testified to be

intelligent, conscientious public servants endeavouring to perform
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a conplex and difficult task in adverse circunstances. | amsure
they are representative of their coll eagues in the Custons service.
The reason many, though not all, custons officers are not capable
of making obscenity decisions is not because of any innate
inability, but because they are not given the training, the tine,
nor the necessary evidence in nany cases, to properly carry out

their duties with respect to code 9956(a).

While much of the material presented at our borders nay be
capable of relatively quick decision in relation to code 9956(a),
a substantial anmount of material is nmore difficult to eval uate.
The classifying officer nust do nore than nerely identify, on an
obj ective basis, whether the material presented falls within the
categories of obscenity enunerated in Butler. The officer nust
al so nake a subj ective assessnent of whether, in the context of the
whol e work, the exploitation of sex i s "undue" and further, whether
the exploitation of sex is overcone by an artistic, literary, or
other simlar purpose. It is not reasonable to expect Custons
| nspectors to be able to adequately perform this task in

conjunction with their other duties.

It nmust not be forgotten that Custons |nspectors mnust
interpret and apply nore than 14,000 codes in the Custons Tariff
and rmust, as well, nonitor inportations for conpliance wth

seventy-si x other federal statutes. Wen the scope of their duties
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is considered along with the volune of inportations, it is apparent
that wong decisions under code 9956(a) are inevitable and that

non- obscene material is inevitably prohibited.

Mor eover, the understanding as to their responsibilities anong
custons officers dealing with code 9956(a) is not uniform For
exanpl e, while nmenmorandum D9-1-1 requires classifying officers to
read books fromcover to cover, sone officers sinply thunb through
themor read pages at random Many officers review vi deotapes with
t he assistance of a fast-forward device, stopping only to exam ne
scenes of explicit sex; they do not listen to the soundtrack. Sone
who testified acknow edged t hat they are not capabl e of determ ning
artistic nmerit and that they do not attenpt to do so. Ohers claim
to consider each item carefully and conpletely and to determ ne
whet her the work has a valid purpose. Sone have the viewthat they
must rely only on express or direct representations and are
forbidden to draw inferences of obscenity. O hers have no
difficulty with the proposition that an inference of obscenity is

sufficient to prohibit a work.

The plaintiffs assert that it is unrealistic to assune that
custons officials could ever be properly trained to properly apply
code 9956(a). However, wth the benefit of appropriate and
consistent training and wth the necessary tine and the
avai lability of relevant evidence, there is no reason why they

shoul d not be able to properly apply that provision.

1996 CanLll 3465 (BC SC)



258

259

260

- 121 -

It is essential that those officers designated to classify
goods pursuant to code 9956(a) have sufficient training and
experience to be able to nmake reasonabl e assessnents of artistic
and literary nerit. It is evident fromthe care shown in sone of
the classification decisions placed in evidence that many custons
officers performtheir task properly on many occasi ons. However,
t he evidence establishes that too often the officers responsible
for classification decisions do not have sufficient tinme or

training to performtheir duty.

There are ot her system c deficiencies that require correction.
For exanple, the question of evidence is an inportant one. 1In a
system that relies on inspection and detection of illegal
inmportations at the border, it is essential that the inporter be
afforded an opportunity to place relevant evidence before the
classifying officer to facilitate an informed decision. There is

presently no formal procedure in place for achieving that.

Further, s. 67 of the Custons Act provides for an appeal to
the superior trial court of the relevant province, and it has been

held in d ad Day Bookshop Inc. v. Deputy MN. R ., Custons and Exci se

(1992), 90 D.L.R (4th) 527 (Ont. C. Gen. Div.) that in Ontario,
the appropriate procedure is in the nature of a trial. That may

not be the case in British Colunbia: see Dupras v. Mason (1994),

99 B.C.L.R (2d) 266 (C. A ) and MKenzie v. Mson (1992), 72
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B.C LR (2d) 53 (CA), where it was held that an "appeal"” is
ordinarily a reviewof the record belowfor error, not a newtrial.
There is no provision in the custons procedures for creating an
adequate record that would give substance to the right of appea

under s. 67.

As well, the wubiquitous custonms fornms are difficult to
understand, a fact that was conceded even by representatives of
Canada Custons. There is nmerit to the conplaints of the plaintiffs
and others that they do not pursue re-determ nations because they
are not clearly apprised of their rights and the procedures

avail able to them

Mor eover, there seens to be no valid reason why Custons could
not inprove the TRS systemto provide all necessary information to
all officers charged with the responsibility of making decisions

pursuant to code 9956(a).

The result of these system c shortcomngs is that adm ssible
materials destined for Little Sisters have been wongly prohibited.
Thus, the s. 2(b) rights of the authors and artists of those
materials, of those Canadi an citizens who woul d have read and seen
them and of Little Sisters and its proprietors have been

arbitrarily infringed.
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Those s. 2(b) rights have been infringed as well by Custons'
treatment of materials describing or depicting anal penetration.
That depictions and descriptions of anal sex do not offend the
community standard of tol erance was recogni zed as early as 1983 in

R v. Doug Rankine Co. Ltd. (1983), 36 C.R (3d) 154 (Ont.Co. Ct.),

where Borins Co. C. J., as he then was, said at p. 173:

In nmy opinion, contenporary community standards would
tolerate the distribution of films which consist
substantially of scenes of people engaged in sexual
i ntercourse. Contenporary comunity standards woul d al so
tolerate the distribution of filns which consist of
scenes of group sex, |esbianism fellatio, cunnilingus,
and anal sex. However, filnms which consist substantially
or partially of scenes which portray viol ence and cruelty
in conjunction wth sex, particularly where the
performance of indignities degrades and dehumani zes the
peopl e upon whomthey are perforned, exceed the |evel of
comunity tol erance.

That passage was quoted with approval by Wlson J. in Towne
G nema, supra, a 1985 decision of the Suprene Court of Canada, at
p. 523. She continued at p. 523:

In drawing this distinction | do not think that Borins

Co. Ct. J. was suggesting that the average Canadi an fi nds

the fornmer type of filmto his or her taste or that such

films are i noffensive to nost Canadi ans. Rather, | think

that Borins Co. Q. J. recognized that whether or not

Canadi ans found the former type of filns distasteful
they were prepared to tolerate their being shown.

Thus t here has been em nent authority on the point since 1983.

Nevert hel ess, Custons continued to prohibit, as obscene,
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representations of anal intercourse until Septenber 29, 1994, the

eve of this trial, when Menorandum D9-1-1 was amended.

It is difficult to understand why it took Custons until
Septenber 29, 1994, to officially end its practice of prohibiting
mat eri al depicting or describing anal sex. On March 18, 1992
counsel in the Departnent of Justice wote to senior counsel for
Revenue Canada - Custons and Exci se setting out an analysis of the
decision in Butler which concl uded:

However, as we have advised in previous opinions, there

iS no jurisprudence supporting the proposition that al

depictions or descriptions of anal penetration are

obscene in and of thenselves on the basis that anal
penetration is inherently degrading or dehumani zi ng.

Therefore, if the client were to decide that depictions

of anal penetration are obscene, without first making a

determ nation that they are degradi ng or dehumani zing to

t he partici pants, such a finding would be contrary to the

reasoning in Butler.

That menorandum was prepared and delivered in the context of a
revi ew of Menorandum D9-1-1 undertaken by Custons specifically to
det er mi ne whet her any anmendnents to the gui delines were required as
aresult of the decision in Butler. The decision not to amend was
one del i berately taken, and no sati sfactory expl anati on was of fered
by the federal Crown for the fact that Custons continued to
prohibit depictions of anal penetration in the face of the

jurisprudence | have referred to and the opi nions received fromthe

Depart ment of Justice.
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Twent y- ni ne separate publications destined for Little Sisters
were proven during the trial to have been prohibited since My,
1990, solely on the ground that they described or depicted ana

penetration, several on nore than one occasion.

As descriptions and depictions of anal sex are not obscene by
contenporary Canadi an standards and have not been since at | east
1983, Custonms' routine prohibition of such mterials has

contravened s. 2(b) of the Charter.

The plaintiffs conplained as well about the fact that
shi pments destined for Little Sisters are targeted i n the Vancouver
Mail Center. Custons justified this procedure on the basis that a
hi story of presenting obscene nmaterial justifies the heightened
scrutiny. That is a valid proposition in the abstract, but the
federal Crown |led no evidence of any principled basis upon which
such procedures are instituted. They appear to be solely at the
di scretion of local officials. Wile there was no direct evidence
led that this broad and unfettered discretion has been abused, it
is certainly open to abuse in the absence of any controlling
standards. As it has been applied arbitrarily, | consider it to be

an infringenment of the s. 2(b) freedomin this case.
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2. VWhether s. 15(1) is infringed

Anal intercourse is an inportant part of nale honpbsexual
rel ati onshi ps. Prof essor Thomas Waugh, a teacher of Fine Arts
specializing in FilmStudies, put it this way:

Anal intercourse is a standard sexual practice withinthe

gay nmale conmunity. Exalted by classical Geek and

Arabic poets, as well as by nodern artists from Ri nbaud

and G nsberg to Pasolini, anal intercourse evokes all of

the romantic and erotic connotations within gay male

culture that "m ssionary position"” coitus does within

mai nstream cul t ure.

The prohibition of representations of that practice discrimnated
agai nst mal e honosexual s, and in particular the plaintiffs Deva and
Snyt he, until the anendnent of MenorandumDO-1-1. It deprived them
of representations of practices central to the values and culture
of the mnority group to which they belong. As well, as Professor
Waugh pointed out, it constituted an enbargo of "safe sex"
gui del i nes wi t hi n Canadi an honbsexual comunities at atime, inthe

context of the AIDS epidemc, when such guidelines have been

particularly inportant.

This discrimnation was arbitrary and infringed the s. 15(1)
Charter right to equality of M. Deva and M. Snyth, as well as

ot her honosexual Canadi an nal es.
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It is not necessary, as the plaintiffs have suggested, for the
federal Crown to show that the infringenents of ss. 2(b) and 15(1)
are justified under s. 1 of the Charter. It is only [imtations on
Charter rights that are "prescribed by law' that are capable of
redenption under s. 1. The infringenents described above result

fromadm ni strative procedures and gui delines, not fromlaw. see Re

Ont. Filmand Video Appreciation Society (1984), 45 OR (2d) 80
(CA); Committee for the Conmponwealth of Canada v. Canada, [1991]

1S CR 139, per Lanmer C.J., at p. 164. In any event, the federal
Crown nmade no attenpt to justify the admnistration of the

| egi sl ation, as opposed to the legislation itself, under s. 1

| X.  THE APPROPRI ATE REMEDY

Where the | egi sl ati on does not itself infringe the Charter but
the administration of the | egislation does, the appropriate renedy
is not pursuant to s. 52(1) of the Charter, but pursuant to s.
24(1). In Schachter v. Canada, [1992] 2 S.C.R 679, Laner CJ.C
said, at pp. 719-20:

Where s. 52 of the Constitution Act, 1982 i s not engaged,
a renedy under s. 24(1) of the Charter may nonet hel ess be

avai | abl e. This will be the case where the statute or
provision in question is not in and of itself
unconsti tutional, but sone action taken under it

infringes a person's Charter rights. Section 24(1) would
there provide for an individual remedy for the person
whose rights have been so infringed.
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The Chief Justice expanded on the ability of the courts to

grant an individual s. 24(1) remedy in certain cases at p. 720:

This course of action . . . is . . . founded upon a
presunption of constitutionality. It comes into play
when the text of the provision in question supports a
constitutional interpretation and the violative action
taken under it thereby falls outside the jurisdiction
conferred by the provision. | held that this was the
case in Slaight Communi cations Inc. v. Davidson, [1989]
1 SCR 1038, when | determ ned that a provision which
provi ded a | abour adjudicator with discretion to make a
range of orders could not have been intended to provide
himw th the discretion to make constitutional orders.
The |l egi slation itsel f was not unconstitutional and s. 52
was not engaged, but the aggrieved party was clearly
entitled to an individual remedy under s. 24(1).

On this point, La Forest J. observed, in Rv. Beare, [1988] 2
S.C R 387, at p. 411:
[1]f it was established that a discretion was exercised

for inproper or arbitrary notives, a renmedy under section
24 of the Charter would lie.

Wiile the plaintiffs have failed to establish that the
i mpugned provisions of the Custons Act and Custons Tariff nmandate
the infringement of s. 2(b) and s. 15(1) rights in a manner that
cannot be justified under s. 1, they have succeeded i n show ng t hat
the adm ni stration and application of the naterial sections of the
| egi slation have frequently contravened those sections of the

Charter.
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They have shown as well that sonme custons officers have from
time to time exercised their discretion in an arbitrary and
i mproper manner. Books have been prohibited w thout any proper
consi deration of whether the exploitation of sex was undue in the
overal | context and of whether there existed artistic, literary, or
other simlar merit. WMaterials have been routinely prohibited on
t he ground that depictions and descri ptions of anal penetration are
obscene. Inconsistent decisions have been nade with respect to the
same works. \Wile sone of these exanples were no doubt the result
of nmere human error, in large part they are the arbitrary and
i mproper consequence of an i nadequate and fl awed adm ni stration of
the legislation. Accordingly, a renmedy may be granted pursuant to

S. 24(1).

The federal Crown submitted that no remedy may be granted
pursuant to s. 24(1) of the Charter because Little Sisters did not
exhaust all rights of re-determ nation and revi ew under the Custons
Act . The federal Crown relies on ss. 58(6), 62(3), and 65(3),
whi ch provide that no remedy lies with respect to a classification
determ nation except in accordance with the provisions of the

Cust oms Act.

| do not agree that those provisions preclude a constitutional
remedy in a situation, such as this, where arbitrary and inproper

classification decisions are the result not only of ordinary human
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error but also of system c defects that virtually guarantee that

such errors will be made.

Section 24(1) allows this court to grant any renedy that it
deens appropriate in the circunstances. The plaintiffs seek only
a declaration that the inpugned provisions of the Custons Act and
the Custons Tariff have at all material tinmes been construed in a
manner that is contrary tos. 2(b) and/or s. 15(1) of the Charter.
They are entitled to a declaration, but | am concerned about the
breadth of the declaration they seek. They have denonstrated that
fromtinme to tine during the period covered by the evidence at
trial some customs officers have acted arbitrarily and have t her eby
infringed s. 2(b) and s. 15(1), and there will be a declaration to

that effect.

X. JUDGVENT

The applications for declarations pursuant to s. 52(1) of the
Constitution Act, 1982 that code 9956(a) of Schedule VIl and s. 114
of the Custons Tariff, S.C. 1987, c. 41 (3rd Suppl enent) and ss. 58
and 71 of the Custons Act, S.C. 1986, c. 1 (2nd Suppl enent) are of
no force or effect are dismssed. The application for a
decl aration pursuant to s. 24(1) of the Canadi an Charter of Rights

and Freedons that those | egislative provisions have been construed
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and applied in a manner contrary to s. 2(b) and s. 15(1) of the

Charter is granted wwth the qualifications I

have expressed.

"K.J. Smith, J."

Vancouver, B.C
January 19, 1996.
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