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Hunter J.A. 

 

[1] William Whatcott (“Whatcott”) distributed four flyers under the name 

of Christian Truth Activists.  He placed them in mailboxes at various homes 

in Saskatoon and Regina in 2001 and 2002.  Four persons who received these 

flyers at their home addresses filed complaints alleging the material in the 

flyers “promotes hatred against individuals because of their sexual 

orientation” and therefore violates s. 14(1)(b) of The Saskatchewan Human 

Rights Code 1  (“Code”).  The Saskatchewan Human Rights Commission 

(“SHRC”) appointed a human rights Tribunal (“Tribunal”) to hear these 

complaints and it concluded Whatcott’s four flyers contravened the 

Code.  The appeal of the Tribunal decision was dismissed by the Court of 

Queen’s Bench.  

 

[2] Whatcott admits that the language he uses in his flyers is blunt and 

forthright, but contends he was exercising his right to freedom of expression 

and freedom of religion.  Whatcott does not use the language of polite or 

informed social discourse.  Many people would find some of the words he uses 

in his flyers to be crude, offensive and pejorative.  The issue to be determined 

is whether his publications cross the boundary of freedom of expression and 

contravene s. 14(1)(b) of the Code.  

 

[3] For the reasons that follow, I conclude that Whatcott’s flyers did not 

violate s. 14(1)(b) of the Code, and his appeal should be allowed.  

 

                                              
1 S.S. 1979, c. S-24.1. 
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Background  

[4] Whatcott prepared four flyers which were marked as Exhibits D, E, F 

and G at the Tribunal hearing and are attached as appendices to this judgment. 

Flyer D is entitled “Keep Homosexuality out of Saskatoon’s Public Schools!” 

and the entire text of Flyer D follows: 
 

Keep Homosexuality out of Saskatoon’s Public Schools! 

 It has come to the attention of the Christian Truth Activists that a committee 
on “Gay, Lesbian, Bisexual and Transgendered issues,” set up by the Saskatoon 
Public School Board had recommended that information on homosexuality be 
included in their curriculum and school libraries.  The elementary school teacher’s 
union in Ontario voted this year in favour of this for grades 3 and 4, even though 
children at this age are more interested in playing Barbie & Ken rather than 
learning how wonderful it is for two men to sodomize each other.  Children in 
Ontario perform poorly in terms of academics, however, their teachers seem more 
interested in sexual politics of a perverted type, rather than preparing children to do 
well when they are older.  Now the homosexuals want to share their filth and 
propaganda with Saskatchewan’s children.  They did it in Boston, under the guise 
of “Safe Schools” and their little sensitivity class degenerated into a filthy session 
where gay and lesbian teachers used dirty language to describe lesbian sex and 
sodomy to their teenage audience.* 
 
 Christian Truth Activists believes that Sodomites and lesbians can be 
redeemed if they repent and ask Jesus Christ to come into their lives as Lord and 
Saviour.  The Church of Jesus Christ is blessed with many ex-Sodomites and other 
types of sex addicts who have been able to break free of their sexual bondage and 
develop wholesome and healthy relationships.  We also believe that for sodomites 
and lesbians who want to remain in their lifestyle and proselytize vulnerable young 
people that civil law should discriminate against them.  In 1968 it was illegal to 
engage in homosexual acts, now it is almost becoming illegal to question any of 
their sick desires.  Our children will pay the price in disease, death, abuse and 
ultimately eternal judgment if we do not say no to the sodomite desire to socialize 
your children into accepting something that is clearly wrong. 
 
Sincerely: Bill Whatcott 
Christian Truth Activists 
To contact us call: (306) 949-0818 
e-mail: jesus.w@accesscomm.ca   
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To let the public school authorities know that you don’t want Saskatchewan’s 
children corrupted by sodomite propaganda call the school board at:  
306-683-8200 or fax at: 306-683-8207 
Please call your local trustee as well to let them know they will be gone next 
election if they vote for implementing any homosexual propaganda in the 
children’s curriculum. 

*To find out what happened in Boston: phone (703)491-7975, or got (sic) to: 
http://www.americansfortruth.com/opening_remarks_by_peter_labarbe.htm 

 

[5] Flyer E is entitled “Sodomites in our Public Schools”, with handwritten 

statements on either side of the photograph that say:  “Break the Silence!  

Born Gay?  No Way!  Homosexual Sex is about risky & addictive behaviour!” 

and “Break the Silence!  Sodomites are 430 times more likely to acquire Aids 

& 3 times more likely to sexually abuse children!”  The entire text of Flyer 

E follows: 

Sodomites in our Public Schools 
[Photograph] 

Toronto Gay Pride Parade, June. 2001 

 We should be holding conferences on how to reinstate Canada’s sodomy 
laws!  Not on how guys like this can be better accepted as your children’s teachers. 
The Toronto Public School Board marches every year in this parade.  If 
Saskatchewan’s sodomites have their way, your school board will be celebrating 
buggery too! 

Dear Friends: 
The University of Saskatchewan is hosting the 5th annual “Breaking the 

Silence conference.”  Some of their workshops have titles like, “It’s a drag doing 
drag in teacher education.”  Another workshop is named “Getting an Education in 
Edmonton, Alberta:  The case for Queer Youth.”  Don’t kid your selves; 
homosexuality is going to be taught to your children and it won’t be the media 
stereotypes of two monogamous men holding hands.  
 The Bible is clear that homosexuality is an abomination.  “Be no deceived 
neither fornicators, nor idolaters, or adulterers, nor sodomites will inherit the 
kingdom of heaven.”  1 Cor 6:9.  Romans 1 talks of women giving up natural 
relations for unnatural ones and men being inflamed in lust for other men.  The 
behaviour in Canada’s gay parades is no different than what has happened 
thousands of years a go, whether it is ancient Rome or Sodom and Gomorrah.  
Scripture records that Sodom and Gomorrah was given over completely to 
homosexual perversion and as a result destroyed by god’s wrath.  Rome also 
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crumbled and many scholars attribute it’s moral decadence and lack of discipline as 
playing a role in her demise. 
 Canada in its quest for freedom from sexual restraint is following the path 
of ancient Rome.  Our acceptance of homosexuality and our toleration of its 
promotion in our school system will lead to the early death and morbidity of many 
children.  Ultimately our entire culture will be lost and we will incur the wrath of 
Almighty God if we do not repent.  But there is still hope.  We can repent and have 
our sins forgiven, “Come now, and let us reason together, says the Lord, Though 
your sins are as scarlet they shall be as white as snow; though they are as red as 
crimson, they shall be like wool,” Isa 1:18.  Even though conferences like Breaking 
the Silence refuse to acknowledge it, every year across North America, thousands 
of sodomites and lesbians find redemption and healing through the grace and mercy 
that is found by turning to Jesus Christ the Lord and giver of life.  
Sincerely:  Bill Whatocott, Christian Truth Activists Phone: (306) 949-0818, 
Email  jesus.w@accesscomm.ca 
  
If the promotion of sodomy in your school system concerns you call: John Gormly 
and let him and ultimately all of Saskatchewan know: 1877-332-8255 

 

[6] Flyers F and G are identical, therefore only one flyer is attached as an 

appendix.  These flyers are a reprint of a page of classified advertisements 

from a publication called “Perceptions Classifieds”, with an address in 

Saskatoon.  Two ads are circled or highlighted and printed by hand at the top 

in bold print is the phrase “Saskatchewan’s largest gay magazine allows ads 

for men seeking boys!”  In addition, there are two smaller hand-printed 

statements as follows:  
“If you cause one of these little ones to stumble it would be better that a millstone 
was tied around your neck and you were cast into the sea” Jesus Christ  

The ads with men advertising as bottoms are men who want to get sodomized.  This 
shouldn’t be legal in Saskatchewan!   

Bill Whatcott 
Christian Truth Activists  
949-0818/jesus.w.accesscomm.ca 

 

[7] Three of the complainants stated in their formal written complaints that 

the flyers delivered on April 8, 2002, in Regina and on March 15, 2002, in 
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Saskatoon, “promotes hatred against individuals because of their sexual 

orientation”.  Two of these three complainants did not attend or testify at the 

hearing.   

 

[8] The fourth complainant, Guy Taylor, alleged that on September 9, 2001, 

in Saskatoon, Flyer D was delivered to his door and he framed his complaint 

as follows:  
… This material referred to gay, lesbian and transgender people as sick and 
predatory. I believe this material promotes hatred towards persons who are gay, 
lesbian or transgendered and is contrary to Section 14 of The Saskatchewan Human 
Rights Code. 
 

[9] Two of the complainants, Guy Taylor and Brendan Wallace, testified at 

the hearing, and the SHRC presented D. Gens Hellquist to offer expert 

testimony.  Whatcott testified and called Irwin Pudrycki, an ordained minister 

of the Lutheran Church of Canada, to offer expert testimony.  The parties 

submitted an Agreed Statement of Facts and this, together with the above 

evidence, was applied to all four complaints before the Tribunal.   

 

[10] The Tribunal stated that the issue before it was to determine if Flyers 

D, E, F, and G promote hatred within the meaning of s. 14 of the Code.  In 

reviewing Flyer D the Tribunal isolated six phrases in the document and 

concluded:  
Turning to Schedule “D”, I have no hesitation in concluding that the material 
contained therein can objectively be viewed as exposing homosexuals to hatred and 
ridicule.  The combined references to:  

“children…learning how wonderful it is for two men to sodomize each other”;  

“Now the homosexuals want to share their filth and propaganda with 
Saskatchewan’s children”; 
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“degenerated into a filthy session where gay and lesbian teachers used dirty 
language to describe lesbian sex and sodomy to their teenage audience”; 

“ex-Sodomites and other types of sex addicts who have been able to break free of 
their sexual bondage and develop wholesome and healthy relationships”; 

“sodomites and lesbians who want to remain in their lifestyle and proselytize 
vulnerable young people that civil law should discriminate against them”;  

“Our children will pay the price in disease, death, abuse…if we do not say no to the 
sodomite desire to socialize your children into accepting something that is clearly 
wrong”  

clearly exposes or tends to expose to hatred, ridicules, belittles or otherwise 
affronts their dignity on the basis of their sexual orientation.2 

 

[11] In Flyer E the Tribunal concluded that the combined references to seven 

phrases were considered to expose to hatred, ridicule, belittle, or otherwise 

affront their dignity based on sexual orientation: 
“Sodomites are 430 times more likely to acquire Aids and 3 times more likely to 
sexually abuse children!”; 

“Born Gay? No Way! Homosexual sex is about risky and addictive behaviour!”; 

“If Saskatchewan’s sodomites have their way, your school board will be 
celebrating buggery too!”; 

“Don’t kid your selves; homosexuality is going to be taught to your children and it 
won’t be the media stereotypes of two monogamous men holding hands.”; 

“The Bible is clear that homosexuality is an abomination”; 

“Sodom and Gomorrah was given over completely to homosexual perversion and 
as a result destroyed by God’s wrath”; 

“Our acceptance of homosexuality and our toleration of its promotion in our school 
system will lead to the early death and morbidity of many children”; 

also exposes or tends to expose to hatred, ridicules, belittles or otherwise affronts 
their dignity on the basis of their sexual orientation.3 

 

[12] In Flyers F and G the Tribunal said the combined references to these two 

phrases: 

                                              
2 Decision of the Saskatchewan Human Rights Tribunal dated May 2, 2005, at p. 12. 
3 Ibid. at pp. 12-13. 
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“Saskatchewan’s largest gay magazine allows ads for men seeking boys!”; 

“If you cause one of these little ones to stumble it would be better that a millstone 
was tied around your neck and you were cast into the sea” …4 

were considered to expose to hatred, ridicule, belittle or otherwise affront 

their dignity based on sexual orientation. 

 

[13] The Tribunal adopted the reasons in Saskatchewan (Human Rights 

Commission) v. Bell5 and the Queen’s Bench decision in Owens v. Human 

Rights Commission (Sask.) (subsequently set aside by this Court), 6 and 

concluded that s. 14 of the Code was a reasonable restriction on Whatcott’s 

s. 2(a) and (b) Charter rights to freedom of religion and freedom of 

expression.  The Tribunal made an order prohibiting Whatcott: 
… from distributing the flyers listed in Schedules “D” to “G” of the Agreed 
Statement of Facts, or any similar material which promotes hatred against 
individuals because of the sexual orientation.7  

 

[14] With respect to each of the complainants, the Tribunal awarded 

damages of one-half the maximum allowable limit provided for in the Code 

based on the following conclusions:  
Mr. Taylor who is gay, testified that he was hurt by the contents of the flyer. … He 
described the flyer as very offensive and so painful that it made him cry.   

Gens Hellquist felt that the materials listed in Schedules “D” to “G” had the 
potential to be very devastating on gays and lesbians, especially amongst the youth. 
They would particularly impact on one’s self-esteem. 

… Whatcott to pay to Guy Taylor the sum of $2,500 as compensation for loss of his 
dignity and self-respect and hurt feelings.  

… 

                                              
4 Ibid. at p. 13. 
5 (1994), 120 Sask. R. 122 (C.A.).  
6 2002 SKQB 506, 228 Sask. R. 148, rev’d 2006 SKCA 41, 267 D.L.R. (4th) 733. 
7 Supra note 2 at p. 17. 
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Brendan Wallace testified that he was angry and fearful as a result of receiving the 
flyer at his home. … 

In addition I take into account the testimony of Gens Hellquist on the general 
impact of the flyers in the gay and lesbian community.  Finally I also take into 
account the wilful and reckless actions of William Whatcott in contravening s. 14 
of the Code by distributing or causing the flyers to be distributed.  

… Whatcott to pay to Brendan Wallace the sum of $5,000 for his wilful and 
reckless actions in contravening s. 14 of the Code by distributing or causing the 
flyers to be distributed and as compensation for loss of Wallace’s dignity, 
self-respect and hurt feelings. 

 … 

Neither of these Complainants [James Komar and Kathy Hamre] was able to attend 
the hearing and provide evidence. … there is no direct evidence as to the specific 
impact of the flyers on these two Complainants.  There is however the testimony of 
Gens Hellquist as to the general impact of the flyers in the gay and lesbian 
community. … 

… 

… Whatcott to pay to James Komar and Kathy Hamre, the sum of $5,000 each for 
his wilful and reckless actions in contravening s. 14 of the Code by distributing or 
causing the flyers to be distributed and as compensation for loss of their dignity, 
self-respect and hurt feelings.8 

 

[15] Whatcott appealed the Tribunal decision to the Court of Queen’s Bench. 

Whatcott’s grounds of appeal included issues related to freedom of religion 

and freedom of speech and expression, and whether the Tribunal erred in law 

in the interpretation of the Code.  First, the Queen’s Bench judge noted that 

the Tribunal did not identify which portion of s. 14 of the Code was 

contravened.  He stated:  
[9] … no evidence was led in relation to the flyers depriving, or tending to 
deprive, homosexuals of rights they were entitled to under law which could have 
led the Tribunal to conclude the flyers violated s. 14(1)(a) of the Code.  At the 
human rights hearing the evidence put forth demonstrated how the flyers affected 
each of the complainants emotionally and expert evidence relating to 

                                              
8 Ibid. at pp. 16 and 17. 
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discrimination against homosexuals, therefore, it is clear the Tribunal concluded 
the flyers violated s. 14(1)(b) as opposed to s. 14(1)(a) of the Code.9   

 

[16] The Queen’s Bench judge narrowed his decision to consider two issues: 

(i) whether the Tribunal erred in concluding the flyers conveyed hatred or 

otherwise contravened s.14(1)(b) of the Code; and (ii) whether s.14(1)(b) of 

the Code contravened the Appellant’s freedom of religion pursuant to s. 2 of 

the Charter.   

 

[17] Following the decision of this Court in Owens, the Queen’s Bench judge 

concluded that the appropriate standard of review to be applied was the 

correctness standard.  He then approached the question of the interpretation 

of s. 14(1)(b) of the Code.  He concluded that to be contrary to the Code, the 

communication must be such that it “involves extreme feelings and strong 

emotions of detestation, calumny and vilification.” 10  The Queen’s Bench 

judge then considered whether each flyer individually was a publication of 

this sort and contrary to s. 14(1)(b) of the Code.   

 

[18] In his consideration of Flyer D, the Queen’s Bench judge stated:  
[22] Flyer [D] makes clear references to homosexuals as paedophiles or 
molesters of children.  There is no other meaning which can be derived from 
alleging children will pay the price in abuse or that sodomites want to proselytize 
young children.  The question then becomes whether alluding homosexuals are 
paedophiles amounts to conveying extreme feelings and strong emotions of 
detestation, calumny and vilification as required by Owens, supra. 

[23] There is no doubt paedophile and abuse of children is an action which 
Canadian society as a whole views as extremely vile and detestable.  The Tribunal 
was correct in concluding Flyer [D] contravened s. 14(1)(b) of the Code.  

 
                                              

9 2007 SKQB 450, 306 Sask.R. 186. 
10 Ibid. at para. 21. 

20
10

 S
K

C
A

 2
6 

(C
an

LI
I)



Page 10 

 

[19] The Queen’s Bench judge’s analysis and conclusion with respect to 

Flyer E is stated in the following paragraph:  
[24] Once again, Flyer [E] makes reference to homosexuals sexually abusing 
children.  The hand written message at the top of Flyer [E] states homosexuals are 
three times more likely to abuse children.  Granted this statement does not say all 
homosexuals sexually abuse children but it clearly infers the act is more prevalent 
in the homosexual community.  The Tribunal was correct in concluding Flyer [E] 
exposed the homosexual community to hatred in the extreme sense contemplated 
by Owen, supra. 

 

[20] In considering Flyers F and G, the Queen Bench judge’s analysis and 

conclusion was stated in the following paragraph:  
[25] Flyers [F] and [G], in hand writing, say Saskatchewan’s largest gay 
magazine allows ads for men seeking boys.  The appellant was clearly referring to 
boys as young children.  Once again, the flyers distributed by the appellant make 
reference to homosexuals as a group that sexually desires and abuses young 
children.  The Tribunal was correct in concluding the distribution of Flyers [F] and 
[G] amounted a contravention of s. 14(1)(b) of the Code. …  

 

[21]  In reference to the religious content of the four flyers, the Queen’s 

Bench judge stated:  
[26] All of the flyers distributed by the appellant had religious references 
included. These religious references refer to homosexuality as a sin.  None of the 
biblical references were directly related to the allusion made in the flyers that 
homosexual people sexually abuse children.  Although the Tribunal decision was 
unclear in what weight, if any, the biblical references carried in their conclusion the 
point is mute (sic).  The references in all the flyers to homosexuals, as a group, 
sexually molesting children were not connected to the biblical aspects of the flyer 
in any logical manner.  The flyers contravene s. 14(1)(b) because of these 
references and not their religious contents or opinion.   
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[22]  The Queen’s Bench judge concluded that Owens is authority for the 

proposition that s. 14(1)(b) is a justifiable limit on religious speech11  under 

s.  2 of the Charter and dismissed the appeal.  

 

Legislation 

[23] The appeal before us involves the interpretation and application of the 

Code.  In Human Rights Commission (Sask.) v. Engineering Students’ Society, 

University of Saskatchewan,12 Cameron J.A., briefly describes the evolution 

of the Code.  For our purposes it is sufficient to note that in Saskatchewan the 

first legislation enacted to protect freedom of speech and freedom of religion 

was The Saskatchewan Bill of Rights Act (“Bill of Rights”).13  

 

[24] Sections 4 to 8 of the Code include the fundamental rights previously 

found in the Bill of Rights and include the right to freedom of conscience and 

free expression.  The Code sections relevant to our case are: 
4 Every person and every class of persons shall enjoy the right to freedom of 
conscience, opinion and belief and freedom of religious association, teaching, 
practice and worship. 

5 Every person and every class of persons shall, under the law, enjoy the right to 
freedom of expression through all means of communication, including, without 
limiting the generality of the foregoing, the arts, speech, the press or radio, 
television or any other broadcasting device. 

 

                                              
11 Ibid. at para. 28. 
12 (1989), 72 Sask. R. 161.  For a useful discussion of the evolution of legislation and comment on 
court decisions up to 2004, see:  Luke McNamara, “Negotiating the Contours of Unlawful Hate 
Speech: Regulation Under Provincial Human Rights Laws in Canada” (2005) 38 U.B.C. L. Rev. 1. 
13 S.S. 1947, c. 35, as rep. by The Saskatchewan Human Rights Code, S.S. 1979, c. S-24.1. 
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[25] The Code lists the prohibited grounds of discrimination in s. 2(1)(m.01). 

The prohibited ground we are concerned with here is s. 2(1)(m.01)(vi), 

“sexual orientation”.  

 

[26] Part II of the Code prohibits discriminatory practices on the basis of any 

of the defined prohibited grounds in s. 2(1)(m.01).  The prohibited practice 

that concerns us is s. 14 entitled “Prohibitions against publications” and, at all 

times material to this case reads:  
14(1) No person shall publish or display, or cause or permit to be published or 
displayed, on any lands or premises or in a newspaper, through a television or radio 
broadcasting station or any other broadcasting device, or in any printed matter or 
publication or by means of any other medium that the person owns, controls, 
distributes or sells, any representation, including any notice, sign, symbol, emblem, 
article, statement or other representation: 

(a) tending or likely to tend to deprive, abridge or otherwise restrict the 
enjoyment by any person or class of persons, on the basis of a prohibited 
ground, of any right to which that person or class of persons is entitled 
under law; or 

(b) that exposes or tends to expose to hatred, ridicules, belittles or otherwise 
affronts the dignity of any person or class of persons on the basis of a 
prohibited ground. 

(2) Nothing in subsection (1) restricts the right to freedom of expression under the 
law upon any subject. 

 

[27] The Code is administered by the SHRC appointed pursuant to the Code. 

All appropriate procedures were followed.  The Tribunal has the authority to 

make orders under the Code and such orders shall be enforced as a judgment 

of the Court of Queen’s Bench.  Any decision or order is subject to appeal as 

provided in s. 32 of the Code:  
32(1) Any party to a proceeding before a human rights tribunal may appeal on a 
question of law from the decision or order of the human rights tribunal to a judge 
of the Court of Queen’s Bench … 

… 
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(3) The minister is entitled to be heard, by counsel or otherwise, upon the argument 
of an appeal under this section.  

(4) Where an appeal is taken under this section, the judge shall determine any 
question of law relating to the appeal and may affirm or reverse the decision or 
order of the human rights tribunal or remit the matter back to the human rights 
tribunal for amendment of its decision or order. 

(5) The decision of the Court of Queen’s Bench may be appealed to the Court of 
Appeal. 

 

Position of the Parties 

[28] Whatcott disputes that Flyers D, E, F and G objectively meet the tests 

set out in Owens and Canada (Human Rights Commission) v. Taylor.14  He 

argues that there is no violation of the Code.  Alternatively, he contends that 

if the material exhibits hate, it is directed toward sexual behaviour, which is 

not a prohibited ground in the Code.  Lastly, if sexual behaviour is a 

prohibited ground under the Code, he argues that it is overbroad and conflicts 

with s. 4 of the Code and his s. 2 Charter right to freedom of 

religion.  Therefore, pursuant to s. 44 of the Code, if criticism of sexual 

behaviour is considered to be a prohibited ground within the meaning of 

sexual orientation, then it should be inoperative as it conflicts with ss. 4 and 

5 of the Code. 

 

[29] Whatcott argues that the Tribunal and the Queen’s Bench judge failed 

to consider the context in which the comments were made in Flyers D and E. 

He submits that an objective reading of Flyer D would lead to the conclusion 

that he objected to any discussion related to homosexuality being part of the 

public school curriculum.  As for Flyer E, he objected to conferences 

sponsored by the University and in particular to students in the College of 
                                              

14 [1990] 3 S.C.R. 892. 
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Education, which he believed would lead to teaching same sex activities as 

morally neutral in the school system.  

 

[30] Whatcott argues that by characterizing his statements as discriminatory, 

the Court permitted a government agency to censor his speech and effectively 

end his participation in a public debate on a matter of public interest.  

 

[31] The SHRC submits this case concerns the balancing of rights in society 

and the protections afforded to discrete groups and asks this Court to affirm 

the right to be free from messages of hatred based on sexual orientation, even 

when expressed through the words of religious text or presented in the guise 

of debate.  SHRC takes the position that to find a breach of s. 14(1)(b) requires 

a high degree of hatred, based on discrimination against an enumerated 

ground.  It contends that Whatcott’s materials exhibit hate and are aimed at an 

identifiable group of people, discriminating based on their sexual orientation. 

 

[32] Further, SHRC contends that s. 14(1)(b) was upheld as constitutionally 

valid, therefore, the consequent infringement of the freedoms of religion and 

of expression have already been determined to be a justifiable limit under s. 1 

of the Charter.  Accordingly, s. 14(1)(b) of the Code is a reasonable limitation 

of ss. 4 and 5 of the Code and s. 2 of the Charter, freedom of expression and 

freedom of religion. 

 

[33] SHRC agrees with Whatcott that sexual behaviour is not an enumerated 

ground protected by the Code.  SHRC identifies four issues to be determined 

in this appeal.  The first issue, which all agree is assesed on the correctness 
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standard of review, is whether the Queen’s Bench judge erred in concluding 

Flyers D, E, F and G violated s. 14(1)(b).  If the answer is yes, that would be 

the end of the matter.  However, if the Queen’s Bench judge’s decision is 

correct, then it is necessary to address the following issues:  (i) is s. 14(1)(b) 

of the Code a reasonable infringement on the freedoms of expression and 

religion; (ii) is the Tribunal order a reasonable infringement of Whatcott’s 

freedoms of expression and religion; and (iii) did the Tribunal commit a 

reversible error in determining the award of remedies against Whatcott?   

 

[34] The Attorney General is concerned with only two issues:  (i) the 

constitutionality of s. 14(1)(b); and (ii) the relationship between s. 14(1)(b) 

of the Code and the Charter.   

 

[35] The first intervenor, Canadian Civil Liberties Association (“CCLA”), 

advocates for a robust protection for freedom of expression.  While it does not 

condone Whatcott’s use of strong language, it takes the position that it is 

fundamental to democracy that individuals be able to comment on the 

morality of others’ behaviour and that norms of behaviour must be debatable. 

It is in this way and through democratic processes that people reach their own 

conclusions as to what behaviours should be permitted, encouraged, 

discouraged, or forbidden.   

 

[36] Further, it asserts that the manner in which children in the public school 

system are exposed to messages about different forms of sexuality and sexual 

identity is inherently controversial and must always be open to public debate. 

Their counsel writes: 
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[8] … Neither those who believe homosexuality is sinful, nor those who 
promote acceptance and tolerance on LGBT issues, can be permitted a monopoly in 
this debate. 

[9] … In a robust democracy, we must have a high degree of tolerance for 
debates about moral issues, even when expressed in polemical terms, provided the 
speaker does not engage in violence, incitement to violence, or threats.15 

It contends the words used in the flyers, while repugnant, ought to be legally 

permissible if one is committed to freedom of expression. Further, it contends 

that if any provision in legislation or any order made by the Tribunal has the 

effect of prohibiting debate on the morality of behaviour, this represents a 

serious and unwarranted incursion into freedom of expression and religion. 

 

[37] The second intervener, Canadian Constitution Foundation (“CCF”), 

supports the right of citizens to peacefully express their religious and political 

opinions on matters of public policy and argues that this leads to the issue of 

how to interpret s. 14 of the Code.  CCF characterizes the content of the flyers 

as:  (i) conveying disapproval of homosexual behaviour; (ii) opposing the 

teaching of homosexuality to children in schools; and (iii) criticizing a gay 

magazine for its advertising practices.  It argues these are expressions of 

Whatcott’s religious and political views on questions of public debate.  

 

[38] CCF supports the fundamental right to freedom of expression and a 

citizen’s freedom of conscience and religion.  In its view both rights are to be 

given a broad interpretation and a robust application.  It agrees that, on 

subjects concerning moral issues, emotions can run high. 
 

 

                                              
15 Factum of the Intervenor, Canadian Civil Liberties Association. 
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Analysis 

[39] Section 14 of the Code has been considered by this Court only a few 

times since 1979.  It was considered in Engineering Students’ Society,16 Bell17 

and Owens.18 

 

[40] As stated in Owens, the first principle is that there is no deference 

accorded to the Tribunal conclusions: 
[37] … notions of “hatred,” “ridicule,” “belittlement” and “affronts to dignity” 
are the key legal concepts in s. 14(1)(b) itself and … are ultimately given meaning 
by a relatively complex set of constitutional considerations. …  

Further, the statutory regime in the Code, in s. 32, allows an appeal to the 

Court of Queen’s Bench only on a question of law.  It follows that the same 

standard applies to a further appeal to this Court pursuant to s. 32(5).  

Accordingly, it is the correctness standard that will be applied in this case.  

 

[41] The first issue to be addressed is whether the Tribunal and the Court 

below correctly approached their task in determining whether the content of 

Whatcott’s flyers contravened s. 14(1)(b) of the Code.   

 

[42] Section 14(1)(b) of the Code is a clear limitation on freedom of 

expression.  An analysis of whether this section has been contravened must 

include a discussion of Taylor.  In Taylor, the Supreme Court of Canada was 

concerned with the interpretation of s. 13 of the Canadian Human Rights Act19 

(“CHRA”), which is similar, but not identical, to s. 14(1) of the Code. In 

                                              
16 Supra note 12. 
17 Supra note 5.  
18 Supra note 6. 
19 R.S.C. 1985, c. H-6. 
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Taylor, the Court determined the meaning of hatred as it is to be applied to 

expressions which are alleged to breach s. 13 of the CHRA.  

 

[43] Dickson C.J., writing for the majority, applied to s. 13 of the CHRA the 

same high standard set out in R. v. Keegstra20 that hatred is limited to only the 

most severe and deeply felt opprobrium.  In respect of human rights 

legislation, he said the applicable standard would be hatred expressing 

“unusually strong and deep-felt emotions of detestation, calumny and 

vilification.”21 
In defining “hatred” the Tribunal [in Taylor] applied the definition in the 

Oxford English Dictionary (1971 ed.) which reads:   

active dislike, detestation, enmity, ill-will, malevolence.  

… 

As there is no definition of “hatred” or “contempt” within the [Canadian 
Human Rights Act] it is necessary to rely on what might be described as common 
understandings of the meaning of these terms.  Clearly these are terms which have 
a potentially emotive content and how they are related to particular factual contexts 
by different individuals will vary. … 

…   

In sum, the language employed in s. 13(1) of the Canadian Human Rights 
Act extends only to that expression giving rise to the evil sought to be eradicated 
and provides a standard of conduct sufficiently precise to prevent the unacceptable 
chilling of expressive activity. Moreover, as long as the Human Rights Tribunal 
continues to be well aware of the purpose of s. 13(1) and pays heed to the ardent 
and extreme nature of feeling described in the phrase “hatred or contempt”, there is 
little danger that subjective opinion as to offensiveness will supplant the proper 
meaning of the section.22   

 

                                              
20 [1990] 3 S.C.R. 697. 
21 Supra note 14 at p. 928. 
22 Ibid. at pp. 927-29. 
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[44] In Taylor the Court upheld the constitutional validity of s. 13 of the 

CHRA.  As noted in Owens, the test in Taylor makes it clear that for a 

limitation on free speech to withstand Charter scrutiny: 
[49] … s. 13(1) must be read as being aimed only at expression involving 
feelings of an “ardent and extreme nature” and, in particular, “unusually strong and 
deep-felt emotions of detestation, calumny and vilification.” 

Accordingly, the bar is set very high. 

 

[45] Further, as stated in Taylor, a s. 1 Charter analysis “requires an 

approach sensitive to the context of a given case”23 and “an appreciation of the 

extent to which a restriction of the activity at issue on the facts of the 

particular case debilitates or compromises the principles underlying the broad 

guarantee of freedom of expression”.24  Most importantly, it must be “extreme 

feelings of opprobrium and enmity against a racial or religious group”,25 i.e., 

speech in its most extreme form.  

 

[46] Prior to the decision in Taylor, this Court considered s. 14 of the Code 

in 1989 in Engineering Students’ Society.26  While Cameron J.A., writing for 

the majority, ultimately dismissed the appeal of the SHRC, he examined the 

object and scheme of the Code and its structure, which is applicable here and 

are adopted as part of this judgment.27   

 

                                              
23 Ibid. at p. 916. 
24 Ibid. at p. 922. 
25 Ibid. at p. 902. 
26 Supra note 12. 
27 Ibid. at paras. 45-48. 
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[47] This Court next considered s. 14(1) of the Code in Bell.28  The issue 

before the Court was the constitutional validity of s. 14 of the Code.  Bell ran 

a motorcycle parts business and he also offered for sale stickers depicting 

caricatures of persons of East Indian, Oriental and Black ethnicity.  Each 

sticker carried a not allowed symbol.  The SHRC applied for an injunction to 

prohibit Bell from selling the stickers.  This Court concluded it was bound by 

Taylor and therefore s. 14(1) of the Code was a reasonable limit on freedom 

of expression under s. 1 of the Charter.  

 

[48] Bell is important to the manner in which this case should have been dealt 

with insofar as it confirms that s. 14 of the Code must be read in the context 

of the object and scheme of the Code, and adopts significant paragraphs of the 

Engineering Students’ Society case: 
[17] Section 14 must, of course, be read in the context of the object and scheme 
of the Code, as well as the evolution, nature, purpose, structure and test of the 
section itself.  All of this context was examined in detail by Cameron J.A., of this 
court, writing for the majority in Human Rights Commission (Sask.) v. 
Engineering Students’ Society (1989), 72 Sask. R. 161. The portions of his 
judgment which bear directly upon this case are paras. [28] to [57], [59] to [62], and 
[79] to [81] and are adopted as a part of this judgment. … 

 

[49] In Bell, the Court discussed the effect of s. 2(b) of the Charter and the 

implications for s. 14(1)(b) of the Code and stated:   
[26] … For our purposes, s. 2(b) protects all content of expression irrespective 
of its meaning with the sole exception of expression conveyed in physically violent 
form. Any government action of which the purpose is to restrict freedom of 
expression will necessarily infringe s. 2(b). … In this case all parties agreed that the 
expression dealt with in s. 14 of the Code was protected by s. 2(b) of the Charter, 
and that the only issue was whether s. 14 was a reasonable limit on the right to 
freedom of expression within the meaning of s. 1 of the Charter. 

… 
                                              

28 Supra note 5. 
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[29] Insofar as s. 14 prohibits display of material exposing or tending to expose 
to hatred because of race or religion, it is unquestionably a reasonable limit for all 
of the reasons stated … in Taylor. We are bound by those reasons … 

In the result, Bell concluded that s. 14(1) of the Code is constitutionally valid 

and confirmed and adopted the definition of hatred in Taylor.   

 

[50] Twelve years elapsed before this Court in Owens29 considered a breach 

of s. 14(1)(b) of the Code.  Owens ran an ad in the Saskatoon StarPhoenix 

consisting of four biblical quotations dealing with the sexual practices of 

persons of the same sex, followed by a not permitted sign superimposed over 

two stickmen holding hands.  The Human Rights Tribunal found that the 

advertisement contravened s. 14(1)(b) of the Code on the basis of their sexual 

orientation.  The decision of the Tribunal was affirmed in the Court of 

Queen’s Bench.  

 

[51] In Owens, the Court concluded that s. 14(1)(b) of the Code is aimed 

directly at expressive activity and therefore constrains free speech and limits 

constitutionally protected religious interests, including the right to 

disseminate belief, but recognized that any limitation must meet the very high 

standard of hatred described in Taylor and adopted in Bell and stated:  
[52] Thus, while Bell upheld s. 14(1)(b) of the Code as being a reasonable limit 
on freedom of expression, it did so on a very particular basis.  The Court saw s. 
14(1)(b) as operating only in those situations where the “ridicule”, “belittlement” 
or “affront to dignity” in issue met the standard endorsed in Taylor.  In other words, 
the Court interpreted the prohibition against ridicule, belittlement and affronts to 
dignity as extending only to communications of that sort which involve extreme 
feelings and strong emotions of detestation, calumny and vilification. 

[53] No other result, of course, could be justifiable.  Much speech which is 
self-evidently constitutionally protected involves some measure of ridicule, 
belittlement or an affront to dignity grounded in characteristics like race, religion 

                                              
29 Supra note 6. 
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and so forth.  I have in mind, by way of general illustration, the editorial cartoon 
which satirizes people from a particular country, the magazine piece which 
criticizes the social policy agenda of a religious group and so forth.  Freedom of 
speech in a healthy and robust democracy must make space for that kind of 
discourse and the Code should not be read as being inconsistent with that 
imperative.  Section 14(1)(b) is concerned only with speech which is genuinely 
extreme in the sense contemplated by the Taylor and Bell decisions.   

 

[52] The Charter in s. 2(a) and (b) guarantees freedom of religion and 

freedom of expression.  In Owens, the Court observed that freedom of religion 

and freedom of expression are also enshrined as fundamental rights in ss. 4 

and 5 of the Code.  In addition, s. 14(2) of the Code provides that “[n]othing 

in subsection (1) restricts the right to freedom of expression under the law 

upon any subject”.  Because the Charter and the Code both provide for the 

freedoms of expression and religion, it necessitates that one must carefully 

consider speech and religion when interpreting s. 14(1)(b) of the Code.  The 

Court stated: 
[44] All of this means freedom of speech and religion must be carefully 
considered when interpreting s. 14(1)(b).  First, as the Supreme Court noted in R. 
v. Zundel, [1992] 2 S.C.R. 731 at p. 771, when a statute is susceptible of alternative 
interpretations, the one which accords with the Charter and the values to which it 
gives expression should be preferred.  Second, as a matter of pure statutory 
interpretation, s. 14(1)(b) must be read in the context of the Code as a whole and, to 
the extent reasonably possible, given a construction which is consistent with an 
overall legislative scheme which respects and guarantees freedom of speech and 
religion.  See:  Rizzo and Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27 at p. 41. 

 

[53] In Owens, the Court examined Taylor with respect to the interpretation 

of s. 14(1)(b) of the Code.  In Taylor the Court defined hatred and contempt 

and importantly issued this warning that tribunals should be careful that their 

subjective opinion as to offensiveness does not supplant the proper meaning 

of s. 13 of the CHRA.  Aware of the significance of this warning against 
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subjective opinion, the Court, in Owens, amplified this concern in respect of 

the interpretation of s. 14 of the Code:  
[58] … the question of how a particular individual … understand a message 
cannot determine whether it should be found to involve hate …. Injecting that sort 
of subjectivity into the analysis would make the reach of the section entirely 
unpredictable and, as a result, would create an unacceptable chilling effect on free 
speech.   

[59] Similarly, the perspective of the person who sends a message cannot control 
the outcome of the inquiry ….  He or she might have a sense of the meaning of the 
message which, because of prejudice or otherwise, is wholly inconsistent with its 
actual effect.  Focusing on the subjective views of the person alleged to have 
offended s. 14(1)(b) thus runs the risk of making that provision inapplicable to even 
the most offensive and dangerous messages and, consequently, of defeating its 
purpose. 

[60] As a result, it is apparent that s. 14(1)(b) must be applied using an objective 
approach.  The question is whether, when considered objectively by a reasonable 
person aware of the relevant context and circumstances, the speech in question 
would be understood as exposing or tending to expose members of the target group 
to hatred or as ridiculing, belittling or affronting their dignity within the restricted 
meaning of those terms as prescribed by Bell. 

… 

[63] That question can be answered only by considering the contents of the 
advertisement as a whole in light of the circumstances in which it was published.  
Context is critically important in this regard.  The analysis pursuant to s. 14(1)(b) 
of the Code must be performed carefully and always on a case-by-case basis 

 

[54] In Owens, the Court, after setting out the wider context, observed that 

both the Tribunal and Chambers judge failed to consider this wider context 

and thereafter concluded that the publication of the advertisement, properly 

considered in its full context, did not offend s. 14(1)(b) of the Code and 

allowed the appeal.30  

 

[55] In sum, neither the perspective of the person who sends the message, nor 

the sensibilities of the person who may be the target of the message, has a part 
                                              

30 Ibid. at para. 88. 
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to play in determining the effect of the message.  The utilization of a 

subjective approach would either “create an unacceptable chilling effect on 

free speech”31 or make the provision “inapplicable to even the most offensive 

and dangerous messages and, consequently, of defeating its purpose”.32  An 

objective approach is to be followed.  The key to an objective examination of 

the offending material is to consider the message in context, i.e., after giving 

careful consideration to the situations and conditions in which the message 

was delivered.  

 

[56] Fundamental freedoms are protected in Part I of the Code and the 

prohibitions against discrimination are contained in Part II of the Code.  It is 

s. 5 of the Code that expresses the intent of the Legislature to protect freedom 

of expression. 33  In s. 14(2) of the Code, 34 the Legislature reinforces that 

freedom of expression must not be ignored when considering an allegation 

that a publication is a breach of s. 14(1) of the Code.   

 

[57] Because freedom of expression is protected in s. 5 of the Code, with a 

further reminder in s. 14(2), there can be little doubt but that the Legislature 

intended there to be a balancing of the conflict between the protected freedom 

of expression and the prohibitions against publications.  This conflict was 

recognized in Owens.35  While some may argue this reading of s. 14(2) of the 

Code over-emphasizes the right to freedom of expression, it is consistent with 

                                              
31 Ibid. at para. 58. 
32 Ibid. at para. 59. 
33 See para. 23 of this judgment. 
34 See para. 55 of this judgment. 
35 Supra note 6 at para. 53. 
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the general principles of statutory interpretation.  It should be remembered 

that:  
…it is presumed that the legislature avoids superfluous or meaningless words, that 
it does not pointlessly repeat itself or speak in vain … 

and that: 
… every word and provision found in a statute is supposed to have a meaning and 
a function.  For this reason courts should avoid, as much as possible, adopting 
interpretations that would render any portion of a statute meaningless or pointless 
or redundant.36 

 

[58] Sherstobitoff J.A. writing in Bell,37 noted that Dickson C.J. in Taylor 

said, in reference to this type of provision:  
[32] This reasoning is reinforced by the fact that s. 14 of the Code is tempered by 
interpretative and exemption provisions which were absent in the legislation under 
consideration in Taylor.  Subsection (2) of s. 14 provides:  

“(2) Nothing in subsection (1) restricts the right to freedom of speech under 
the law upon any subject.”  

Section 5 provides:  

“5. Every person and every class of persons shall, under the law, enjoy the 
right to freedom of expression through all means of communication, 
including, without limiting the generality of the foregoing, the arts, speech, 
the press or radio, television or any other broadcasting device.”  

Such provisions are normal in human rights legislation and Dickson, C.J., said as 
follows in reference to such provisions at p. 930:  

“Perhaps the so-called exemptions found in many human rights statutes are 
best seen as indicating to human rights tribunals the necessity of balancing 
the objective of eradicating discrimination with the need to protect free 
expression (see, e.g. Rasheed v. Bramhill (1980), 2 C.H.R.R. D/252).” 

 

                                              
36 Ruth Sullivan, Sullivan on the Construction of Statutes, 5th ed. (Markham: LexisNexis, 2008) at 
p. 210, referencing The Attorney General of the Province of Quebec  v. Carrières Ste.-Thérèse Ltée, 
[1985] 1 S.C.R. 831; and Communities Economic Development Fund v. Canadian Pickles Corp., 
[1991] 3 S.C.R. 388.  See also:  Ruth Sullivan, Driedger on the Construction of Statutes, 3rd ed. 
(Toronto: Butterworths, 1994) at p. 159, “The Presumption Against Tautology”.  
37 Supra note 5. 
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[59] The protection provided to freedom of expression found in the Code, has 

been in the legislation of this province since 1947.  McLachlin J., as she then 

was, writing for the minority in Keegstra, noted that freedom of expression in 

Canada was not created by the Charter.  She reviewed a number of 

pre-Charter decisions and concluded: 
Nevertheless, one thing has remained constant through all the decisions.  That is the 
recognition that freedom of speech is a fundamental Canadian value. 38  

McLachlin J. later noted that post-Charter cases have confirmed that the roots 

of freedom of expression pre-date the Charter:  
Freedom of speech and the press had acquired quasi-constitutional status well 

before the adoption of the Charter in 1982.  In a series of cases dealing with 
legislation passed by repressive provincial regimes, the Supreme Court endorsed the 
proposition that the right to express political ideas could not be trammelled by the 
legislatures: see MacKay, op. cit., at pp. 715-16.  

… 

The enactment of s. 2(b) of the Charter represented both the continuity of 
these traditions, and a new flourishing of the importance of freedom of expression 
in Canadian society.  As Professor MacKay has stated, op. cit., at p. 714:  

Freedom of expression was not invented by the Charter of Rights 
and Freedoms but it has acquired new dimensions as a consequence of its 
entrenchment.  

Continuity has been stressed in cases such as RWDSU v. Dolphin Delivery Ltd., 
[1986] 2 S.C.R. 573.  McIntyre J., at p. 583, recognized both the deep roots of 
freedom of expression in Canadian society, and the key role it has played in our 
democratic development:  

Freedom of expression is not, however, a creature of the Charter.  It is one 
of the fundamental concepts that has formed the basis for the historical 
development of the political, social and educational institutions of western 
society.  Representative democracy, as we know it today, which is in great 
part the product of free expression and discussion of varying ideas, depends 
upon its maintenance and protection.39  

 

                                              
38 Supra note 20 at p. 809.  
39 Ibid. at pp. 808-10. 
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[60] While freedom of expression is protected under the Code, it is not an 

absolute right.  The Legislature, in s. 14(1)(b), has set out a limit on an 

individual’s freedom of expression.  If one views it as a continuum of 

expression, the task is to find the point on the continuum where the expression 

in question, which has been directed at a person or group of persons on a 

prohibited ground, is of significant emotion that it exposes or tends to expose 

them to hatred.  The test established in Bell is a useful principle and must be 

used as part of the inquiry when balancing s. 14(1)(b) rights with the s. 14(2) 

rights.  However, the most significant principle to be utilized in this exercise 

is a determination of the context in which the publication is made.   
 

[61] Even though freedom of expression is a fundamental concept, in my 

view, the Code requires a balancing between protecting the freedom of 

expression and the right to limit expression in publications in reference to 

groups of persons listed in the prohibited grounds in the Code.  In this case, 

Whatcott’s right to freedom of expression is in conflict with persons, who on 

the basis of their sexual orientation, complain the content of his flyers expose 

or tend to expose them to hatred.   

 

[62] Context is of particular importance when considering complaints based 

on sexual orientation and the impact on freedom of expression.  Most often, 

underlying these complaints are issues relating to matters of morality.  It is 

acceptable, in a democracy, for individuals to comment on the morality of 

another’s behaviour.  For this reason there will be a relatively high degree of 

tolerance for the language used in debates about moral issues, subject, of 
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course, to limitations.  Anything that limits debate on the morality of 

behaviour is an intrusion on the right to freedom of expression. 

 

[63] Owens addresses the conflict between gay and lesbian persons and their 

right to be free from hateful expression directed at them as a consequence of 

their sexual orientation, and the right to freedom of expression protected by 

s. 14(2) for persons who on a moral basis criticize the sexual practices of gays 

and lesbians.  In respect of the intersection of sexuality and sexual practices, 

and the right of persons to disapprove of practices without disapproving of the 

practitioners themselves, Richards J.A. stated:  
[82] … Sexuality and sexual practices are such intimately central aspects of an 
individual’s identity that it is artificial to suggest that the practices of gays and 
lesbians in this regard can somehow be separated out from those individuals 
themselves. However, in the present circumstances, it is necessary to recognize that 
many people do make such a distinction and believe on moral or religious grounds 
that they can disapprove of the same-sex sexual practices without disapproving of 
gays and lesbians themselves.  This fact is at least part of the overall context in 
which Mr. Owens’ advertisement must be considered.  Again this tends to shade the 
content of the advertisement away from it being the sort of message which falls 
within the scope of s. 14(1)(b) of the Code. 

 

[64] There may never be an end to this debate as long as there are people who, 

as part of their belief or value system (whether religious or otherwise), 

disapprove of same-sex sexual practices.  An examination of context is 

critically important in managing this debate. 

 

[65] Further, when words and phrases in publications are examined in this 

context, i.e., in this particular debate on morality, the expressions must meet 

the Taylor test for hatred as prescribed in Bell and must be clear on the face 

of the publication, without resort to conjecture and speculation.   
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[66] Any publication which is the basis for a complaint under s. 14(1)(b) of 

the Code, must be analyzed in accordance with the structure of the Code and 

the principles established in Bell and Owens.  This means, in this case, each 

of the flyers must be examined in context and the circumstances in which the 

publication was made and distributed.  When assessing the severity of the 

language in the publication, the language used in the flyers must be examined 

objectively, having regard to the context and the circumstances in which it is 

presented.  Throughout this examination, care must be taken to balance the 

limitation to freedom of expression contained in s. 14(1)(b), with the 

confirmation provided in s. 14(2), that nothing in s. 14(1)(b) “restricts the 

right to freedom of expression under the law upon any subject”. 

 

[67] For the reasons that follow, I conclude both the Tribunal and the 

Queen’s Bench judge failed to apply these principles when analyzing the 

publications distributed by Whatcott and that are in issue in this case.  I now 

turn to an examination of the flyers distributed by Whatcott. 

 

Schedule D 

[68] The Tribunal selected six phrases out of two paragraphs of text.40  The 

Tribunal stated that it must find that it exposes or tends to expose to hatred as 

defined in Bell.  The Tribunal failed to describe why these words or phrases, 

alone or in combination, met the definition of hatred of detestation, calumny 

and vilification.  This list of the above words and phrases were taken out of the 

context of the sentences or paragraphs in which they were stated in the flyer 

                                              
40 See para. 10 of this judgment. 
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and then, without any analysis, the Tribunal said it had “… no hesitation in 

concluding that the material contained therein can objectively be viewed as 

exposing homosexuals to hatred and ridicule.”41  To apply an objective test 

requires more than a conclusion that purports to have been arrived at 

objectively.  

 

[69] The Queen’s Bench judge took only portions of two of the phrases:  

alleging children will pay the price in abuse and that sodomites want to 

proselytize vulnerable young people, and interpreted young people to mean 

children and concluded that these phrases are “clear references to 

homosexuals as paedophiles or molesters of children”.42  The judge then said 

that “[t]here is no doubt paedophile and abuse of children is an action which 

Canadian society as a whole views as extremely vile and detestable”.43  On this 

basis he concludes; first, that these two phrases meant that homosexuals are 

child molesters and given this, second, these phrases conveyed feelings of 

detestation towards homosexuals.  

  

[70] In undertaking an analysis of Flyer D, neither the Tribunal nor the 

Queen’s Bench judge considered the context in which these statements were 

made and what prompted this flyer.  Nor was there any attempt to balance the 

protection for freedom of expression in s. 14(2) with the limitation in 

s. 14(1)(b).  

 

                                              
41 Supra note 2 at p. 12. 
42 Supra note 9 at para. 22. 
43 Ibid. at para. 23. 
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[71] The heading of the flyer says, “Keep Homosexuality out of Saskatoon’s 

Public Schools!”  In the text it states that: 
… a committee on “Gay, Lesbian, Bisexual and Transgendered issues,” set up by 
the Saskatoon Public School Board has recommended that information on 
homosexuality be included in their curriculum and school libraries. … 

The first full paragraph of Flyer D refers to these issues in the context of the 

public school curriculum.  The second paragraph outlines various statements 

of what some would frame as “religious beliefs” of a group called Christian 

Truth Activists. The flyer concludes with phone numbers for the Saskatoon 

School Board and Whatcott’s suggestion that if one was concerned you could 

telephone the school board.  I find that the Schedule D flyer was distributed 

in the context of a concern expressed by Whatcott in the flyer about the 

consideration being given by the Saskatoon Public School Board’s 

recommendation that information on homosexuality be included in the 

curriculum and school libraries.   

 

[72] Some of the words and phrases used by Whatcott are crude and harsh.  

His flyer is not written eloquently, nor does it philosophize about the role of 

morality in a liberal democratic state.  The writing does not have to meet a 

certain standard to be protected under the Code.  The task for the Tribunal and 

the Court is to balance the conflicting rights found in s. 14(1)(b) and 14(2).  

  

[73] Some of the words and phrases taken in isolation are demeaning. It is 

not enough that particular words or phrases may be considered to meet the 

standard established in Taylor for “hatred” of calumny, detestation and 

vilification.  It is doubtful if any of the words and phrases isolated by the 

Tribunal or the Queen’s Bench judge would, standing alone, meet the test set 
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out in Taylor for hatred, i.e., detestation, calumny and vilification.  Moreover, 

when examined in the context of a debate about the actions of the Saskatoon 

School Board, the entire flyer would not be seen by a reasonable person as 

communicating the level of emotion required to expose persons on the basis 

of their sexual orientation to a level of hatred within the meaning of that term 

as prescribed in Bell.  

 

[74] To use the derogatory form of a word is not by itself hatred.  Many in 

Canadian society would find it offensive, may refrain from using such a word 

and not associate with persons who use the word.  In balancing the right of 

freedom of expression against the limitation contained in s. 14(1)(b) of the 

Code, one must not seize on a word or phrase in isolation and censor persons 

who use the offensive form of a word or phrase in a publication.  There, of 

course, will be circumstances in which a word or phrase in another context, 

or without any context, may well breach s. 14(1)(b) of the Code.  This does 

not give a license to use such words or phrases, but neither is it obviously 

hatred within the meaning of s. 14(1)(b) of the Code.  

 

[75] In my view, the conclusions of both the Tribunal and the Queen’s Bench 

judge exhibit the danger that censorship can occur if the above principles are 

not utilized.  In the result, applying these principles, I conclude that Flyer D 

is protected by the freedom of expression in s. 14(2) and does not meet the test 

for hatred in s. 14(1)(b) as prescribed in Bell.  

 

Schedule E 
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[76] In examining Flyer E, the Tribunal held the combined references to 

seven phrases, used within the flyer, were a breach of s. 14(1)(b) of the Code.44 

 

[77] The Queen’s Bench judge took one handwritten statement at the top of 

the flyer and concluded that this was sufficient to declare that the publication 

was in breach in s. 14(1)(b) of the Code when he said:  
[24] . . . Flyer [E] makes reference to homosexuals sexually abusing children.  
The hand written message at the top of Flyer [E] states homosexuals are three times 
more likely to abuse children.  Granted this statement does not say all homosexuals 
sexually abuse children but it clearly infers the act is more prevalent in the 
homosexual community.   

 

[78] The same approach is to be utilized in examining Schedule E as with 

Schedule D.  The flyer must be viewed in the entire context considering the 

circumstances in which it is written.  When one does so, the initial sentence 

points to the fact that the University of Saskatchewan was hosting a 

conference called “Breaking the Silence”, which contained workshops having 

titles like, “It’s a drag doing drag in teacher education” and “Getting an 

Education in Edmonton, Alberta: The case for Queer Youth”.  In the text of 

the flyer, Whatcott raises the issue about homosexuality being taught in the 

public schools.  In my view, reading the entire flyer objectively leads to the 

conclusion that it is part of an ongoing debate about teaching about 

homosexuality in public schools. 

 

[79] I am of the view that only one phrase requires comment. The 

handwritten phrase at the top of Flyer E says: “Sodomites are 430 times more 

likely to acquire Aids & 3 times more likely to sexually abuse children!”  
                                              

44 Supra note 2 at pp. 12 and 13. 
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Viewed in the entire context of the publication, this phrase does not contribute 

to the debate about what is being taught at the university nor can it be 

attributed to any larger debate about morality.  There is nothing on the face 

of the document which states any valid source for this statement.  This phrase 

is most likely an hyperbole meant to draw attention to the publication.  

However, even if construed as a smear against homosexuals, the question is 

whether a single phrase taints the entire publication and tips the balance in 

favour of limiting free expression so that it has the effect of censoring the 

entire publication. In my view, the use of this one phrase does not change the 

overall effect of the flyer.  

 

[80] I conclude that Flyer E, viewed in the context and circumstances it was 

distributed, and applying the test prescribed in Bell, is not a prohibited 

publication within the meaning s. 14(1)(b) of the Code.  

 

Schedules F and G  

[81] The two Flyers F and G are identical.  They are a reprint of a page of a 

classified advertisement from a publication called “Perceptions”.  Some of the 

words in two advertisements were highlighted and three statements were 

handwritten at the top. The Tribunal isolated two of the handwritten 

statements “Saskatchewan’s largest gay magazine allows ads for men seeking 

boys!” and “If you cause one of these little ones to stumble it would be better 

that a millstone was tied around your neck and you were cast into the sea” 

Jesus Christ.” 45 Without more, the Tribunal concluded that the combined 

reference to these two phrases resulted in the flyers being in breach of s. 

                                              
45 See para. 6 of this judgment and Appendix F/G. 
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14(1)(b) of the Code.  As with Flyers D and E, the Tribunal failed to consider 

the entire context of the flyer and the circumstances in which it was 

distributed.  Further, there is no analysis of why it was a breach of s. 14(1)(b) 

of the Code.  In my view, the Tribunal’s decision is a conclusion without 

analysis. 

  

[82] The Queen’s Bench judge took only the first statement and drew the 

inference that Whatcott was clearly referring to boys as young children. 46  

This conclusion is problematic because the word “boy” is open to a number 

of interpretations.47  In my view the Queen’s Bench judge took one word, the 

meaning of which is ambiguous, and concluded this flyer was a “reference to 

homosexuals as a group that sexually desires and abuses young children”.48 

 

[83] The first task is to view the flyers in the entire context considering the 

circumstances in which it is distributed.  Flyers F and G appear to be a 

criticism of particular advertisements contained in the magazine “Perceptions 

Classified”.  In one advertisement, Whatcott drew attention to the phrase, 

“any age” and in a second advertisement, the phrases “boys/men” and “[y]our 

age … not so relevant”.   

 

[84] SHRC takes the position that criticizing troubling classified 

advertisements in the Perceptions publication is a valid criticism, but argues 

that these flyers lose their “… redeeming value when categorizing all gay men 

                                              
46 See para. 20 of this judgment.  
47 Transcript of Human Rights Tribunal Held at Regina, Saskatchewan on Monday, February 10th, 
2003, Vol. 1, Q/A 143 at p. 96. 
48 Supra note 9 at para. 25. 
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as a danger to children by identifying the publication as Saskatchewan’s 

largest gay magazine”.49 

 

[85] The SHRC contends that the reason the flyers are a prohibited 

publication is that by identifying the classified ads which “allows ads for men 

seeking boys” in “Saskatchewan’s largest gay magazine”, coupled with an 

alleged ‘misquote’ from the Bible that: “[t]he flyers unmistakably 

characterize gay men as a threat to children ….”50  SHRC argues that it is the 

reference to this as a “gay magazine” that leads to the conclusion that this 

publication is discriminatory.  In my view, a reasonable person on a reading 

of the plain wording of the flyer in its entirety would not conclude that the 

effect of the flyer exposes or tends to expose homosexuals to hatred as that 

term is prescribed by Bell.   

 

[86] As stated in Owens, the test for whether the publication breaches the 

Code must be clear on the face of the publication from an objective 

perspective.  Unlike the situation in Bell, which involved the interpretation of 

symbols, in this instance we are concerned with interpreting statements.  

Unlike the situation in Owens, there is nothing in the quote attributed to Jesus 

Christ that suggests it refers to homosexuals.  Where the words and phrases 

are as ambiguous as they are here, it will be difficult to conclude from an 

objective perspective that the publication exposes, or tends to expose, 

homosexuals to hatred as that term is prescribed by Bell. 

 

                                              
49 Factum of the Respondent, Saskatchewan Human Rights Commission at para. 47.  
50 Ibid. at para. 44.  
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[87] Accordingly, I conclude that Flyers F and G are not prohibited 

publications within the meaning of s. 14(1)(b) of the Code. 

 

Conclusion 

[88] Freedom of expression is not an absolute right and limitations have been 

included in legislation, including the Code, the Charter and the Criminal 

Code.  I am disposing of this appeal on the basis of the Code, and specifically, 

the protection of freedom of expression found in ss. 5 and 14(2) of the Code, 

and its effect when considering a breach of s. 14(1)(b).  I acknowledge that 

significant arguments have been made during this appeal by some of the 

parties with respect to the issue of freedom of religion, the difference between 

sexual orientation and sexual behaviour, and of course, the effect of the 

Charter, s. 2(a) and (b) and s. 1, with respect to an alleged breach of 

s. 14(1)(b) of the Code.  However, because this case is resolved solely on the 

basis of the specific provisions in the Code, it is unnecessary to deal with any 

of the other grounds of appeal advanced by Whatcott or issues raised by any 

of the other parties and I decline to do so.   

 

[89] I conclude that the four publications Whatcott distributed, which were 

the basis for the complaints adjudicated under the Code, properly considered, 

did not offend s. 14(1)(b) of the Code.  Accordingly, the appeal is allowed and  

the decision of the Court below is set aside.  Whatcott is entitled to costs from 

the SHRC on Column 2 of the Tariff of Costs on the appeals in this Court and 

in the Court of Queen’s Bench. 
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  DATED at the City of Regina, in the Province of Saskatchewan, this    

25th day of February, A.D. 2010. 

 
 
 
      “Hunter J.A.”_______________________ 
     HUNTER J.A. 
 
 
 
I concur    “Smith J.A.” ______________________ 
     for SHERSTOBITOFF J.A. 
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Smith J.A. 

 

[90] I have had the opportunity to read the reasons provided by Hunter J.A. 

and I agree with her conclusion that the appeal must be allowed on the basis 

that, on a proper interpretation of s. 14(1)(b) of the Saskatchewan Human 

Rights Code, S.S. 1979, c. S-24.1, the flyers distributed by the appellant did 

not offend the prohibition of that section against distribution of material that 

tends to expose to hatred, ridicules, belittles or otherwise affronts the dignity 

of any person or class of persons on the basis of a prohibited ground. However, 

I would like to add some comments, as this seems to me to be an appropriate 

case to try to bring together some of the principles of interpretation of this 

troublesome provision that have emerged from the earlier decisions of this 

Court in Engineering Students’ Society [(1989), 56 D.L.R. (4th) 604], Bell 

[(1994), 120 Sask. R. 122], and Owens [2006 SKCA 41, 267 D.L.R. (4th) 733], 

and from the decision of the Supreme Court of Canada in Taylor [[1990] 3 

S.C.R. 892], all decisions discussed by Hunter J.A. 

 

[91] As has been pointed out, the first decision by this Court dealing with 

s. 14(1) of the Code, as it then was, was that authored by Cameron J.A. in 

Engineering Students’ Society in 1989. Hunter J.A. has set out the facts of that 

case. At the time the case was decided, s. 14 read as follows:  
14(1) No person shall publish or display, or cause or permit to be published or 
displayed, on any lands or premises or in a newspaper, through a television or radio 
broad-casting station or any other broad-casting device or in any printed matter or 
publication or by means of any other medium that he owns, controls, distributes or 
sells, any notice, sign, symbol, emblem or other representation tending or likely to 
tend to deprive, abridge or otherwise restrict the enjoyment by any person or class 
of persons of any right to which he is or they are entitled under the law, or which 
exposes, or tends to expose to hatred, ridicules, belittles or otherwise affronts the 
dignity of any person, any class of persons or a group of persons because of his or 
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their race, creed, religion, colour, sex, marital status, physical disability, age, 
nationality, ancestry or place of origin. [Italics added] 

(2) Nothing in subsection (1) restricts the right to freedom of speech under the law 
upon any subject. 

 

[92] In his decision, Cameron J.A. was principally concerned with two 

issues: whether the portion of s. 14(1) above italicized exceeded the 

legislative jurisdiction of the province to regulate property and civil rights, 

and infringed upon the federal power over criminal law; and whether, in any 

case, the publications complained of fell within the description “notice, sign, 

symbol, emblem or other representation” as set out in the section.  

   

[93] Cameron J.A. addressed the first of these issues by examining in some 

detail the context of the Code, concluding that s. 14 fell to be interpreted in the 

context of the principal purposes of the legislation: to gain greater public 

recognition of human worth and dignity and to discourage and eliminate 

discrimination. He noted that Part II of the Act, within which s. 14 fell, did not 

“purport to prohibit or discourage discrimination at large, or on any ground 

whatsoever, but only in relation to certain activity in fields falling within 

provincial legislative capacity, such as employment, housing, public 

accommodation and so on, and then only on the grounds enumerated.” [72 

Sask.R. 161 at para. 38, emphasis in the original.] He eventually concluded 

that a “two pronged’ test was necessary: 
[59] Before turning to the express language of the section, we might say that we 
have concluded in light of the foregoing that the section requires, by implication, 
that the message have a specific effect or effects in order to be caught by the section. 
The message must not only ridicule, belittle or otherwise affront the dignity of the 
person or class, it must be such as to cause or be likely to cause others to engage in 
one or more of the discriminatory practices prohibited by ss. 9 through 13 and 15 
through 19.   [Italics added.] 

20
10

 S
K

C
A

 2
6 

(C
an

LI
I)



Page 41 

 

 

[94] On the second point, Cameron J.A. concluded that the phrase “any 

notice, sign, symbol, emblem or other representation” could not be seen as 

prohibiting the making of any statement, and, on this basis, ultimately 

concluded that the mode of publication impugned in that case did not fall 

within the section and the appeal must be allowed. 

 

[95] Subsequent to this decision, s. 14(1) of the Code  was amended to divide 

it into subsections (a) and (b), as it now reads, and to add to the list of 

prohibited expressions the words “article or statement”. This has been seen as 

sufficient to address the second of the concerns addressed by Cameron J.A. 

 

[96] As to the necessity of the “two-pronged test”, it is interesting to note 

that in the Engineering Students’ Society decision, Cameron J.A. had come to 

the conclusion that, although the publications complained of could not be said 

to have directly explicitly encouraged any of the discriminatory activities 

prohibited by ss. 9 through 13 or 15 through 19 of the Act, the Board of Inquiry 

had not erred in its assessment of the effect of the publications:  
[80] . . . It appears to have recognized, in principle, the implicit requirements of 
the section as to effect, and it found, as a matter of fact, that the requirement had 
been met.  It said this: 

the Code’s section 14(1) protects women against material which indicates 
discrimination in that it ridicules, belittles and affronts the dignity of women by 
tending to deny them equal status as members of the human family and thereby 
denied them rights guaranteed by the Code. [emphasis in Sask. R.] 

Later having referred to Singer’s case and having noted that the impugned material 
stereotyped women in offensive ways, the Board said: 

discrimination like this jeopardizes their opportunity to obtain equality rights 
including employment, education and security of their persons on an equal footing 
… The effect of such representations [as contained in the impugned matter] is to 
reinforce and legitimate prejudice against women.  It prolongs the existence of 
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hangovers of prejudice against equal female participation in education, work, 
aspects of social life and the professions. 

 

[97] It is reasonable to conclude, in my view, that although the general 

context and aims of the Code must be taken into account in determining 

whether any impugned expression falls within the prohibition in s. 14(1)(b) 

and in particular the causal connection between the expression and the 

discriminatory practices otherwise prohibited in Part II of the Code, this 

requirement may be met by a finding that the causal effect of the expression 

is, for example, to promote stereotypes that themselves jeopardize equal 

opportunities for employment, housing, education, and so on.  This 

interpretation goes some way to explain why the “two-pronged test”, although 

acknowledged in subsequent cases, has not played a significant role in those 

decisions. In other words, it may be that we have come to acknowledge or 

assume that words that belittle, ridicule, affront the dignity or promote hatred 

of individuals may in themselves bring about the discriminatory activities 

otherwise prohibited by the Code. Nonetheless, as the Court in this case was 

not asked to decide whether the s. 14(1) provision offended the Charter, all 

this may be neither here nor there. 

 

[98] Having said that, of lasting import from this decision, in my view, is the 

insight that the interpretation of s. 14(1)(b) must be read in the context of the 

principles and aims of the Code, considered as a whole. This insight plays an 

important role in support of the principle, enunciated by Hunter J.A., that, 

particularly in light of s. 14(2), a proper interpretation of s. 14(1) requires that, 

in its implementation,  the rights protected by that provision must be balanced 

against the rights, otherwise enunciated in the Code, of freedom of speech and 
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freedom of religion. This, in turn, requires that consideration of the 

discriminatory effects of the impugned speech be balanced against the rights 

of freedom of speech and freedom of religion of the speaker. It requires 

careful consideration of the likely causal effects of the expression under 

review. 

 

[99] In 1990, in the interval between this decision and the next decision of 

this Court interpreting s. 14(1) of the Code, in Bell, in 1994, the Supreme 

Court of Canada issued its decision in Taylor. As has been indicated, this case 

involved the interpretation and application of s. 13(1) of the Canadian Human 

Rights Act, S.C. 1976-1977, c. 33: 
13. (1) It is a discriminatory practice for a person or a group of persons acting in 
concert to communicate telephonically or to cause to be so communicated, 
repeatedly, in whole or in part by means of the facilities of a telecommunication 
undertaking within the legislative authority of Parliament, any matter that is likely 
to expose a person or persons to hatred or contempt by reason of the fact that that 
person or those persons are identifiable on the basis of a prohibited ground of 
discrimination. 

 

[100] Dickson C.J. described this section as a prohibition against “hate 

propaganda”. As federal legislation, this provision did not raise the division 

of powers issue that concerned Cameron J.A. in Engineering Students’ Society. 

Rather, the issue raised was whether the provision, in so far as it restricted the 

communication of certain telephone messages, violated the right to freedom 

of expression as guaranteed by s. 2(b) of the Canadian Charter of Rights and 

Freedoms. The relevant provisions of the Charter are as follows: 
1. The Canadian Charter of Rights and Freedoms guarantees the rights and 
freedoms set out in it subject only to such reasonable limits prescribed by law as 
can be demonstrably justified in a free and democratic society. 

 2. Everyone has the following fundamental freedoms: 
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... 

(b)  freedom of thought, belief, opinion and expression, including freedom 
of the press and other media of communication; 

 

[101] Dickson C.J. had no difficulty in concluding that s. 13(1) infringed the 

constitutional guarantee of free expression. The crucial question was whether, 

nonetheless, the infringement was justified as a reasonable limit in a free and 

democratic society under s. 1 of the Charter.  

 

[102] It is of some significance for points I wish to argue below that, at the 

outset of his analysis, the Chief Justice made the point that, while s. 13(1) 

encompassed prohibitions against expressions promoting hatred against 

persons on the basis of any of the grounds of discrimination prohibited by the 

Canadian Human Rights Act, it had been argued in the courts below and 

before the Supreme Court only in so far as it concerned the grounds of race 

or religion. Because the effect of the Charter upon other prohibited grounds 

was not raised, he expressly limited his comments to the question of whether 

the effect of s. 13(1) upon communications tending to expose persons to 

hatred or contempt on the bases of race or religion violated the Charter. (See 

p. 913.) 

 

[103] Section 13(1) was clearly a limit “prescribed by law”. The Oakes test 

[[1986] 1 S.C.R. 103] was therefore applied to determine whether the section 

was a reasonable limit demonstrably justified in a free and democratic society. 

This analysis, Dickson C.J. indicated,  
[35] …requires an approach sensitive to the context of a given case, it being 
necessary to explore the nature and scope of constitutionally entrenched human 
rights in the light of the facts at hand. (At p. 916). 
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Further, the application of the Oakes test to the legislation at issue required 

a balancing of competing constitutional values: 
[36] In applying the Oakes approach to legislation restricting hate propaganda, 
a meaningful consideration of the principles central to a free and democratic 
society requires reference to the international community's acceptance of the need 
to protect minority groups from the intolerance and psychological pain caused by 
such expression. Such a consideration should also give full recognition to other 
provisions of the Charter, in particular ss. 15 and 27 (dealing with equality rights 
and multiculturalism). Finally, the nature of the association between the expression 
at stake in the appeal and the rationales underlying s. 2(b) will be instrumental in 
assessing whether a particular legislative effort to eradicate hate propaganda is a 
reasonable limit justified in a free and democratic society. (At 916-7) 

 

[104] In concluding that the objective behind s. 13(1) was of substantial and 

pressing importance, Dickson C.J. relied on evidence of the harm caused by 

hate propaganda: individuals subject to racial or religious hatred might suffer 

psychological distress eventually causing them to renounce cultural 

differences that marked them as distinct and detracting from their ability to 

make the best lives for themselves; and it could convince listeners that 

members of the target group were inferior, resulting in increased acts of 

discrimination. Seeking to prevent these harms was of substantial importance. 

 

[105] Dickson C.J. then turned to the importance of the value of freedom of 

expression, again emphasizing the importance of a contextual approach to the 

analysis, and the particular importance of democratic values protected by 

s. 2(b) of the Charter: 
47 Before examining in earnest the proportionality of s. 13(1) to the 
parliamentary objective, it is important that something be said regarding both the 
values supporting the free expression guarantee and the nature of the expression at 
stake in this appeal. In the abstract, it is unarguable that freedom of expression is 
held especially dear in a free and democratic society, this Charter guarantee 
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providing the bedrock for the discovery of truth and consensus in all facets of 
human life, though perhaps most especially in the political arena. Additionally, this 
freedom allows individuals to direct and shape their personal development, thereby 
promoting the respect for individual dignity and autonomy that is crucial to (among 
other things) a meaningful operation of the democratic process. 

48     As is evident in Rocket v. Royal College of Dental Surgeons of Ontario, 
[1990] 2 S.C.R. 232, however, and as I emphasize in Keegstra, in balancing 
interests within s. 1 one cannot ignore the setting in which the s. 2(b) freedom is 
raised. It is not enough to simply balance or reconcile those interests promoted by 
a government objective with abstract panegyrics to the value of open expression. 
Rather, a contextual approach to s. 1 demands an appreciation of the extent to 
which a restriction of the activity at issue on the facts of the particular case 
debilitates or compromises the principles underlying the broad guarantee of 
freedom of expression. [emphasis added] 

  

[106] Significantly, however, having acknowledged the importance of the role 

that freedom of expression plays in a democratic society, the Chief Justice 

went on to make the point that the speech at issue in Taylor, namely, hate 

propaganda directed at persons on the basis of race and religion, deserved less 

robust protection than speech closer to the core values protected by s. 2(b) of 

the Charter. He quoted and relied on this passage from his judgment in R. v. 

Keegstra, [1990] 3 S.C.R. 697: 
 

[94] …I am of the opinion that hate propaganda contributes little to the 
aspirations of Canadians or Canada in either the quest for truth, the promotion of 
individual self-development or the protection and fostering of a vibrant democracy 
where the participation of all individuals is accepted and encouraged. While I 
cannot conclude that hate propaganda deserves only marginal protection under the 
s. 1 analysis, I can take cognizance of the fact that limitations upon hate propaganda 
are directed at a special category of expression which strays some distance from the 
spirit of s. 2(b), and hence conclude that “restrictions on expression of this kind 
might be easier to justify than other infringements of s. 2(b)….[766, quoted in 
Taylor at 922] 

 

[107] In relation to the proportionality part of the Oakes test, the Chief Justice 

found no difficulty in finding a rational connection between s. 13(1) and its 

20
10

 S
K

C
A

 2
6 

(C
an

LI
I)



Page 47 

 

aims of promoting equality and tolerance in society. The requirement of 

minimal impairment, however, called for a careful consideration of the wide 

range of meanings available for the words “hatred” and “contempt” as used in 

s. 13(1) that would both provide a purposive definition to the legislation and 

not extend so far as to permit the limitation of freedom of speech not 

otherwise justified under s. 1.  Citing a decision of the Human Rights Tribunal 

in Nealy v. Johnston (1989) 10 C.H.R.R. d/6450, the Chief Justice concluded 

as follows: 
61 The approach taken in Nealy gives full force and recognition to the purpose 
of the Canadian Human Rights Act while remaining consistent with the Charter. 
The reference to "hatred" in the above quotation speaks of "extreme" ill-will and an 
emotion which allows for "no redeeming qualities" in the person at whom it is 
directed. "Contempt" appears to be viewed as similarly extreme, though is felt by 
the Tribunal to describe more appropriately circumstances where the object of one's 
feelings is looked down upon. According to the reading of the Tribunal, s. 13(1) 
thus refers to unusually strong and deep-felt emotions of detestation, calumny and 
vilification, and I do not find this interpretation to be particularly expansive. To the 
extent that the section may impose a slightly broader limit upon freedom of 
expression than does s. 319(2) of the Criminal Code, however, I am of the view that 
the conciliatory bent of a human rights statute renders such a limit more acceptable 
than would be the case with a criminal provision. 

62 In sum, the language employed in s. 13(1) of the Canadian Human Rights 
Act extends only to that expression giving rise to the evil sought to be eradicated 
and provides a standard of conduct sufficiently precise to prevent the unacceptable 
chilling of expressive activity. Moreover, as long as the Human Rights Tribunal 
continues to be well aware of the purpose of s. 13(1) and pays heed to the ardent 
and extreme nature of feeling described in the phrase "hatred or contempt", there is 
little danger that subjective opinion as to offensiveness will supplant the proper 
meaning of the section. (pp. 928-29) 

 

[108] Dickson C.J. then considered the absence of a provision in the federal 

legislation of a provision comparable to subsection 14(2) of the Saskatchewan 

Code, making the prohibition against hate propaganda subject to the right of 

freedom of expression. He noted that such a provision could not apply literally, 
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for the prohibition provision necessarily placed some limits on freedom of 

expression. Significantly, however, he then went on to say this: 
65     Perhaps the so-called exemptions found in many human rights statutes are best 
seen as indicating to human rights tribunals the necessity of balancing the objective 
of eradicating discrimination with the need to protect free expression (see, e.g., 
Rasheed v. Bramhill (1980), 2 C.H.R.R. D/249, at p. D/252). In any event, I do not 
think it in error to say that even in the absence of such an exemption an 
interpretation of s. 13(1) consistent with the minimal impairment of free speech is 
necessary. I say this with an eye to pre-Charter cases in which freedom of 
expression is discussed, these making it evident that an interpretative stance 
designed to prevent the undue infringement of freedom of expression is available to 
the courts (see, e.g., Boucher v. The King, [1951] S.C.R. 265; R. v. Carrier (1951), 
104 C.C.C. 75 (Que. K.B.)). It is thus telling that in Taylor the Tribunal was 
appreciative of both the common law's predilection for interpretations guarding 
open expression and the guarantee of freedom of speech in s. 1(d) of the Canadian 
Bill of Rights in determining the scope of s. 13(1).   (p. 930) 

 

[109] Sherstobitoff J.A., writing for the Court in Bell, also a case dealing with 

allegations of discriminatory speech aimed at individuals on the grounds of 

race, had to consider whether s. 14(1) of the Saskatchewan Code infringed 

s. 2(b) of the Charter. He was satisfied that the decision in Taylor was 

determinative, and, of course, was binding on him, insofar as the section 

prohibited promotion of “hatred” as that term was defined in Taylor.   He then 

went on to consider whether, however, s. 14(1) went too far in also prohibiting 

material that ridicules, belittles or otherwise affronts the dignity of any group 

because of race or religion. He in effect read down the provision, concluding 

as follows: 
31 The legislation under consideration in Taylor prohibited communications 
which were "likely to expose ... to hatred or contempt." The prohibition in s. 14 
against communications which expose or tend to expose to hatred, or which 
"ridicule, belittle or otherwise affront the dignity" of persons is so similar to that 
considered in Taylor that the words of Dickson C.J. at p. 929 apply: 

 In sum, the language employed in s. 13(1) of the Canadian Human Rights 
Act extends only to that expression giving rise to the evil sought to be eradicated 
and provides a standard of conduct sufficiently precise to prevent the unacceptable 
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chilling of expressive activity. Moreover, as long as the Human Rights Tribunal 
continues to be well aware of the purpose of s. 13(1) and pays heed to the ardent 
and extreme nature of feeling described in the phrase 'hatred or contempt', there is 
little danger that subjective opinion as to offensiveness will supplant the proper 
meaning of the section. 

32 This reasoning is reinforced by the fact that s. 14 of the Code is tempered by 
interpretative and exemption provisions which were absent in the legislation under 
consideration in Taylor. Subsection (2) of s. 14 provides: 

(2) Nothing in subsection (1) restricts the right to freedom of speech under the 
law upon any subject. 

Section 5 provides: 
5 Every person and every class of persons shall, under the law, enjoy the 
right to freedom of expression through all means of communication, including, 
without limiting the generality of the foregoing, the arts, speech, the press or radio, 
television or any other broadcasting device. Such provisions are normal in human 
rights legislation and Dickson C.J. said as follows in reference to such provisions 
at p. 930: 

Perhaps the so-called exemptions found in many human rights statutes are best 
seen as indicating to human rights tribunals the necessity of balancing the 
objective of eradicating discrimination with the need to protect free expression 
(see, e.g., Rasheed v. Bramhill (1980), 2 C.H.R.R. D/249, at p. D/252). 

 

[110] In my view, two themes, related and, indeed, overlapping, emerged 

from these decisions, later to be reinforced by this Court’s decision in Owens: 

(1) the constitutional requirement to engage in a careful contextual analysis 

when considering the application of a provision such as s. 14(1) that, on its 

face, limits freedom of expression, to ensure that it does not, in its application, 

exceed the s. 1 justification for this infringement  enunciated in Taylor and 

accepted by this Court in Bell; and, (2) the need, in the context of the 

Saskatchewan legislation, to balance the goals of s. 14(1) against  other rights 

protected in the Code, and, in particular, the right to freedom of expression. 

 

[111] Unlike Taylor and Bell, which dealt with promotion of hatred, ridicule, 

etc. on the basis of race or religion, Owens concerned a finding by a Board of 
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Inquiry under the Code that publications by Mr. Owens exposed or tended to 

expose to hatred, or ridiculed, belittled, or otherwise affronted the dignity of 

the complainants on the basis of sexual orientation. The details of Mr. Owens’ 

publications are described by my colleague. Mr. Owens argued that his 

publications did not promote hatred or otherwise offend s. 14(1)(b) of the 

Code and, also, that the Board of Inquiry and the Court of Queen’s bench, on 

appeal, had failed to give proper consideration to the fact that in publishing 

the impugned material he was exercising his freedom of religion.  

 

[112] Richards J.A., writing for the Court, considered that in determining 

whether the published material violated s. 14(1)(b) the principal question 

before him was the meaning and scope of s. 14(1)(b). Whether the application 

of this provision to the circumstances before the Court violated s. 2(b) of the 

Charter was not raised on the appeal. It is clear from what followed that 

Richards J.A. was talking not only about “interpretation” of the provision in 

a broad and abstract sense, but also of “scope” in the more narrow sense of the 

proper application of the provision to the particular publications of Mr. Owens 

that were before the Court.  

 

[113] He began his analysis with the point that freedom of speech and religion 

had to be considered carefully when interpreting (and, by implication, 

applying) s. 14(1)(b), pointing out both that these values were protected by the 

Charter and could only be limited in ways that are reasonable and 

demonstrably justifiable within the meaning of s. 1 of the Charter, and that 

they were also enshrined in the Human Rights Code itself, in sections 4, 5 and 

14(2). Thus, as he commented: 
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[44]….First, as the Supreme Court noted in R. v. Zundel, [1992] 2 S.C.R. 731 at 
p. 771, when a statute is susceptible of alternative interpretations, the one which 
accords with the Charter and the values to which it gives expression should be 
preferred. Second, as a matter of pure statutory interpretation, s. 14(1)(b) must be 
read in the context of the Code as a whole and, to the extent reasonably possible, 
given a construction which is consistent with an overall legislative scheme which 
respects and guarantees freedom of speech and religion….. 

 

[114] Richards J.A. then turned to a consideration of Taylor and Bell, 

concluding that these decisions mandated that s. 14(1)(b) be read as 

prohibiting only expressions involving feelings of an ardent and extreme 

nature and, in particular, unusually strong and deep-felt emotions of 

detestation, calumny and vilification in order to pass constitutional muster. 

He commented: 
52 Thus, while Bell upheld s. 14(1)(b) of the Code as being a reasonable limit 
on freedom of expression, it did so on a very particular basis. The Court saw s. 
14(1)(b) as operating only in those situations where the "ridicule", "belittlement" or 
"affront to dignity" in issue met the standard endorsed in Taylor. In other words, the 
Court interpreted the prohibition against ridicule, belittlement and affronts to 
dignity as extending only to communications of that sort which involve extreme 
feelings and strong emotions of detestation, calumny and vilification. 

53 No other result, of course, could be justifiable. Much speech which is 
self-evidently constitutionally protected involves some measure of ridicule, 
belittlement or an affront to dignity grounded in characteristics like race, religion 
and so forth. I have in mind, by way of general illustration, the editorial cartoon 
which satirizes people from a particular country, the magazine piece which 
criticizes the social policy agenda of a religious group and so forth. Freedom of 
speech in a healthy and robust democracy must make space for that kind of 
discourse and the Code should not be read as being inconsistent with that 
imperative. Section 14(1)(b) is concerned only with speech which is genuinely 
extreme in the sense contemplated by the Taylor and Bell decisions. 

 

[115] He emphasized that in applying s. 14(1)(b), it was necessary to use an 

objective approach, relying not solely on the subjective understanding and 

reaction of individuals targeted by the speech, nor on the subjective 

perspective of the author of the publication.  
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60 As a result, it is apparent that s. 14(1)(b) must be applied using an objective 
approach. The question is whether, when considered objectively by a reasonable 
person aware of the relevant context and circumstances, the speech in question 
would be understood as exposing or tending to expose members of the target group 
to hatred or as ridiculing, belittling or affronting their dignity within the restricted 
meaning of those terms as prescribed by Bell. 

  

[116] As I have already noted, in applying this approach to the contents of the 

publications at issue in Owens, Richards J.A. emphasized the need for a 

contextual approach. In doing so, he looked in particular at three things: (1) 

the circumstances of gays and lesbians in Canada who were targeted by the 

publications; (2) the broad political and historical context in which the 

advertisements were published; and (3) the overall content of the publications 

themselves. 

 

[117] The first of these contextual considerations led Richards J.A. to note 

“the long history of discrimination against gay, lesbian, bisexual and 

trans-identified people in this country and elsewhere” (para. 65), noting that 

in Egan v. Canada, [1995] 2 S.C.R. 513 at para. 175, Cory J. had said that gays 

and lesbians, “whether as individuals or couples, form an identifiable 

minority who have suffered and continue to suffer serious social, political and 

economic disadvantage” (para. 75).  He concluded that “[t]he evidence of the 

complainants in this case clearly revealed the marginalization and fear which 

are part of the life many gay men are obliged to live” (para. 65). 

 

[118] The second contextual consideration led him to note that the 

publications were published in the middle of an ongoing national debate about 

the accommodation of sexual identities: 
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67 This does not mean that a newly won right to be free from discrimination 
should be accorded less vigorous protection than similar rights based on more 
historically established grounds such as race and religion. But, for purposes of 
applying a provision like s. 14(1)(b) of the Code, it is important to consider Mr. 
Owens' advertisement in the context of the time and circumstances in which it was 
published. That environment featured an active debate and discussion about the 
place of sexual identity in Canadian society. Indeed, the advertisement at issue here 
was published in connection with gay pride week - an event promoted by the gay 
community as a celebration of diversity and used in part as a platform for the 
advancement of gay rights.     [emphasis added] 

68 Seen in this broader context, Mr. Owens' advertisement tends to take on the 
character of a position advanced in a continuing public policy debate rather than the 
character of a message of hatred or ill will in the sense contemplated by Bell. Both 
the Board of Inquiry and the Chambers judge erred by failing to give any 
consideration to this wider context. 

 

[119] The third contextual consideration led Richards J.A. to insist that 

allegedly “hateful” expressions be read in the context of the publication as a 

whole, and not piece-meal. 

 

[120] If I seem to belabor the point of context it is to make this point. Context 

is relevant not merely to the abstract interpretation of the “meaning” of the 

statutory provision, or of the impugned expression. It is crucial in a broader 

sense to the issue of the proper application of the statutory provision to the 

expression at issue, for only a contextual analysis can insure that that 

application of the legislative prohibition does not exceed the limitations to 

freedom of expression justifiable in a free and democratic society and that it 

respects the balance between competing values required by the Code itself. 

 

[121] Thus, in my respectful view, although it is a necessary first step to 

examine the abstract meaning of the words complained of to determine 

whether they are objectively capable of expressing the emotive level 
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described in Taylor, “of an ardent and extreme nature and, in particular, 

unusually strong and deep-felt emotions of detestation, calumny and 

vilification”, (if not, of course, the inquiry must end there), the inquiry does 

not, with respect, otherwise end with a determination of where, on an emotive 

continuum, the expression lies. If that were so, the first two contextual 

considerations that Owens (and also, implicitly, Taylor) mandates, the 

circumstances of historical disadvantage and vulnerability of the target group 

on the one hand and the broader historical and political context in which the 

expression was made, on the other, would be irrelevant. These considerations 

are relevant because they allow us to balance the competing constitutional and 

legislative values at issue—to weigh the need to protect the vulnerable group 

from the effects of the impugned speech as against the constitutional value of 

that speech, not merely at the stage of determining, in the abstract, whether the 

legislative provision meets constitutional muster, but also in its application, 

to ensure that, at that stage, an interpretation is not give to the section that 

would remove it from the s. 1 justification it otherwise enjoys.   

 

[122] In the arguments before us, one of the interveners, the Canadian Civil 

Liberties Association, urged that we revisit the question of the 

constitutionality of s. 14(1)(b), arguing that the circumstances in Taylor could 

be distinguished and that, in any case, that decision is now dated and “since 

that time, we have gained significant experience with the manner in which 

persons who are offended by the content of another’s expression (indeed, 

sometimes deeply and perhaps justifiably offended), may seek to use human 

rights commissions for vindication and redress”. 
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[123] In my opinion, it is not open to us to do quite this. This Court in Bell 

accepted that Taylor was decisive on the issue of whether s. 14(1)(b), properly 

interpreted, was constitutionally invalid by virtue of s. 2(b) of the Charter. In 

Owens, the Court further concluded that, while the section did, in the 

circumstances before it, infringe the freedom of religion of Mr. Owens 

protected by s. 2(a) of the Charter, the arguments in Taylor with respect to 

justification of the limitation under s. 1 of the Charter applied with equal or 

greater force to this infringement.  Reconsideration of the decision in Taylor 

necessarily lies, in my view, with the Supreme Court of Canada. This Court is 

bound by that decision and by the subsequent decisions of this Court that have 

applied it to the provincial legislation. 

 

[124] Nonetheless, it is clear from the considerations I have outlined above 

that the constitutional values do not, for that reason, become irrelevant when 

it comes to the interpretation and application of s. 14(1)(b). I noted earlier that 

Dickson C.J. expressly limited his comments in Taylor to the context of hate 

propaganda directed at individuals on the basis of race and religion, and, in 

his analysis, that he accorded a reduced constitutional value to such speech. 

The limited definition of hate propaganda that emerged from that case was 

directed to insure that the limitation of s. 2(b) rights upheld did not exceed 

what was reasonably justifiable under s. 1. Accordingly, it is open to this 

Court, in my view, to consider, on a reading of the judgment in Taylor as a 

whole, whether the restricted meaning given to the phrase “promotes hatred 

or contempt”, in terms of the emotive level of the expression, exhausts the 

considerations to be taken into account when determining whether and to what 

extent similar prohibitions may constitutionally be extended to speech on 
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bases other than hate propaganda directed at individuals on the basis of race 

and religion. In short, it is my view that other considerations may come in to 

play in appropriate cases requiring limits to be placed on the interpretative 

scope of a statutory provision to insure that the section not be applied in a way 

that would remove it from the s. 1 justification advanced in Taylor. 

 

[125] I turn, then, to the contextual examination mandated by Owens.   

 

[126] The first consideration is that of the historical disadvantage and 

vulnerability of the group targeted by the publications at issue, primarily gay 

men but also gays and lesbians more generally. This analysis must also 

consider the harm caused to this group by the publications at issue, within the 

context of the rights sought to be protected by the Code. 

 

[127]The tribunal, in its decision, summarized the evidence of Gens Hellquist, 

an expert witness called by the Commission, and that of two complainants. 

The testimony of the complainants was in relation to the emotional impact the 

publications had on them. They were offended, hurt and, to some extent, 

frightened. The expert witness, Gens Hellquist was employed as the executive 

director of the Gay and Lesbian Health Services in Saskatoon. He testified 

about the impact that homophobia has in the lives of gay, lesbian, bisexual and 

transgendered people. He testified that the gay/lesbian community is 

subjected to numerous forms of widespread discrimination consisting of 

taunting and being called derogatory names, anti-gay jokes, physical violence 

and gay bashing, loss of employment and loss or denial of accommodation as 

a result of their sexual orientation.  However, the heart of his evidence turned 
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on the loss of self esteem and depression suffered by members of this 

community as a result of being made to feel uncomfortable about their sexual 

identity. He pointed out that a third of all adolescent suicides are committed 

by gay or lesbian youth (approximately ten percent of the population) and that 

substance abuse is also three times higher.  

 

[128] Although it cited this testimony, in its decision the Tribunal made no 

explicit finding about the discriminatory effects of the Walcott flyers in 

particular. It simply concluded that the material contained in them, viewed 

objectively, exposed or tended to expose to hatred, ridiculed, belittled or 

otherwise affronted the dignity of persons on the basis of their sexual 

orientation. 

 

[129] The appellant, as well as some of the interveners, have argued that the 

Tribunal, as well as the Court of Queen’s Bench, in upholding the Tribunal 

decision, failed to distinguish between publications that made negative 

remarks about individuals, on the basis of their sexual orientation, and 

publications that criticized, not sexual orientation, but same-sex sexual 

conduct.  

 

[130] It is always logically possible and sometimes important to distinguish 

expressions of disapprobation of a minority or historically disadvantaged 

group from disapprobation of some of the conduct or practices in which that 

group engages. One intervener, the Canadian Constitution Foundation, made 

the point that the Jewish practice of circumcising male infants, the Roman 

Catholic practice of rejecting artificial methods of birth control, and the 
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practice of many religions in excluding women from positions of leadership 

have all been subjected to extensive public criticism, sometimes in polemical 

language. Clearly protection of freedom of expression must be sufficiently 

robust to permit these debates. 

 

[131] From the perspective of the gay/lesbian community, however, this 

distinction must, surely, ring hollow, for it is precisely that widespread 

intolerance and disapprobation of same-sex conduct or practices that cause 

the loss of dignity and self esteem, marginalize,  and cause the mental health 

consequences for those with same-sex sexual orientation that are described by 

Gens Hellquist. It is only the widespread acceptance or tolerance of those 

sexual practices that will, ultimately, make this society a place in which this 

particular community can be comfortable and secure.   

 

[132] For this reason, it is not surprising that Human Rights Tribunals tend to 

equate polemical critiques of same-sex conduct as equivalent to attacks on 

persons of same-sex sexual orientation. Insofar as those critiques undermine 

the general tolerance of the sexual conduct, so, too, do they undermine self 

esteem and the possibility of a healthy and secure life of dignity and self worth 

to persons of same-sex sexual orientation. 

 

[133] There is, nonetheless, another side to this argument. The issue was 

considered by Richards J.A. in Owens:  
82 A third point, stressed by Mr. Owens and the interveners supporting him, is 
that the Bible passages in issue refer to behaviour said to be sinful or morally wrong 
and do not condemn the mere fact of gay men's sexual identity. In most contexts, I 
would have difficulty placing stock in what is sometimes referred to as the 
distinction between the "sin" and the "sinner." Sexuality and sexual practices are 
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such intimately central aspects of an individual's identity that it is artificial to 
suggest that the practices of gays and lesbians in this regard can somehow be 
separated out from those individuals themselves. However, in the present 
circumstances, it is necessary to recognize that many people do make such a 
distinction and believe on moral or religious grounds that they can disapprove of 
the same-sex sexual practices without disapproving of gays and lesbians 
themselves. This fact is at least part of the overall context in which Mr. Owens' 
advertisement must be considered. Again this tends to shade the content of the 
advertisement away from it being the sort of message which falls within the scope 
of s. 14(1)(b) of the Code. 

 

[134] As this passage indicates, the fact that it is the activity, rather than the 

individuals themselves, to which the polemic in the impugned flyers is 

directed, is of considerable significance when considering the broad context 

of the flyers, and, therefore, how they must be interpreted for the purpose of 

s. 14(1)(b). Moreover, it is also of significance in considering the s. 2(b) value 

that is in issue in their suppression, for this reason: questions of sexual 

morality are questions intricately involved in public policy as well as 

individual autonomy. For this reason, in a free and democratic society, they lie 

near the heart of speech worthy of protection from the chilling effects 

legislative prohibition.  

 

[135] In the instant case, the matter goes further. The flyers marked as D and 

E, set out in full in Hunter J.A.’s opinion, address the manner in which 

children in the public school system are to be exposed to messages about 

different forms of sexuality and sexual identity. This is beyond question an 

important matter of public policy and it is inherently controversial. It must 

always be open to public debate. That debate will sometimes be polemical and 

impolite. The flyers marked as exhibits F and G concern the advertising policy 

of a gay publication and, in essence, express concern that it allows solicitation 
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of underage partners for same-sex activity. This, too, is a legitimate and even 

important matter of public concern. 

 

[136] While exception is understandably taken to the extreme language used 

in and on these flyers, the position of the complainants and the Commission 

would not differ, in my view, if more polite language were used to express the 

same views, for the real objection is to the essential message of the flyers and 

this would remain. The flyers are critical of same-sex conduct. The authors do 

not want tolerance of that conduct to be taught in schools and they do not want 

young people to be exposed to it. Thus, the concerns of the complainants and 

the commission with these flyers are not advanced, in my view, by a close 

analysis of the emotive level of the negative language used in them and this 

analysis is largely beside the point.  

 

[137] Moreover, the analysis of the language used, coloured, as it is, by 

justifiable fear of and distaste for intolerance and bigotry, easily becomes 

deeply subjective and unreliable.  For example, it is the claim of the Flyers 

identified as exhibits G and F that a gay magazine allows advertisement for 

underage sexual partners that is found most offensive by the Tribunal. But this, 

surely, is an entirely legitimate matter of public concern. The suggestion that 

this in itself carries the unacceptable implication that all gays are pedophiles 

and, for that reason, contravenes the prohibition against promotion of hatred 

on the basis of sexual orientation is, in my view, unreasonable, and well 

indicates the dangers inherent in this approach to the interpretation and 

application of s. 14(1)(b) in this context.  
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[138] This point underscores the difficulty of interpreting s. 14(1)(b) in such 

a way that it limits or prohibits pejorative expression in relation to same-sex 

sexual activity.  Such speech engages the constitutional values of freedom of 

expression in a way that the hate propaganda considered in Taylor does not.  

In my respectful view, where, on an objective interpretation, the impugned 

expression is essentially directed to disapprobation of same-sex sexual 

conduct in a context of comment on issues of public policy or sexual morality, 

its limitation is not justifiable in a free and democratic society. The objective 

purpose of such discourse is not the promotion of hatred, and a proper 

interpretation of s. 14(1)(b) therefore cannot be said to prohibit or limit it. 

This is not to say that speech that purports to fall within this category might 

not be found, on an objective interpretation, to have a more sinister purpose. 

This would be the case, for example, where the impugned expression is found 

on proper interpretation to advocate or approve violence on the basis of sexual 

orientation.  

 

[139] I would add that this point is, in my view, entirely consistent with the 

result in this Court’s decision in Owens, where Richards J.A. made the 

following point: 
[68] Seen in this broader context, Mr. Owens’ advertisement tends to take on the 
character of a position advanced in a continuing public policy debate rather than the 
character of a message of hatred or ill will in the sense contemplated by Bell. … 

 

[140] While this analysis turns largely on the relationship between a proper 

interpretation of s. 14(1)(b) and constitutional values, I agree with Hunter J.A. 

that the approach is reinforced by a consideration of the balancing of 

competing values called for by ss. 4 and 5 and, especially, 14(2) of the Code. 
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[141] With regard to the question of whether the language used in the 

Whatcott flyers in any case meets the test for “hatred” enunciated in Taylor 

and Bell, I have little to add to the analysis offered by Hunter J.A. I agree that 

the Tribunal offered no analysis to justify its conclusion and that the 

interpretation given to the flyers by the Court of Queen’s Bench failed to read 

the individual statements in the context of the documents as a whole or in the 

larger context of issues of public policy that they raised. 

 

[142] I would allow the appeal. 

 

  DATED at the City of Regina, in the Province of Saskatchewan, this 25th 

day of February, A.D. 2010. 

 

 

      “Smith J.A.”________________________ 
     SMITH J.A. 
 
  
 
I concur. “Smith J.A.”      
 for SHERSTOBITOFF J.A. 
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